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I.
Introduction.

A.
Mitigation banking should be used when compensation for wetland losses cannot be achieved at the development site or on-site mitigation would not be as environmentally beneficial.  


B.
For all projects, including those authorized by regional general or nationwide permits, use of credits in a bank may only be authorized when adverse impacts to wetlands at the development site are unavoidable.


C.
For projects requiring an individual permit, compliance with the Section 404(b)(1) Guidelines (Guidelines) must occur before approval may be granted to use a mitigation bank.  This includes avoidance of wetland impacts, minimization of unavoidable impacts, and proposing mitigation for all unavoidable impacts, in the preceding sequence.  The Guidelines specify that on-site, in-kind mitigation is preferred.  To receive approval for use of a mitigation bank, applicants must demonstrate why on-site mitigation is not feasible and/or use of a bank is more beneficial to the aquatic environment. 

II.
Planning Your Mitigation Bank.

A.
Develop goals for the bank that should include replacing aquatic functions that are anticipated to be lost through activities that may be occur within the bank’s service area.  This will require some research regarding previous activities authorized by the Corps of Engineers within the bank’s proposed service area.  What type of projects have been authorized?  What type of wetlands have been impacted, i.e., riparian, cattail marshes, etc.?  Is there an important aquatic ecosystem component missing from the watershed where the bank would be located?


B.
Restoration of degraded wetlands should be the first option.  If restoration is not feasible, creation of wetlands should be the next option.  Preservation of existing wetlands may be considered.  However, preservation as the sole basis of the bank will only be considered if the wetlands being preserved are important aquatic resources to the region and the wetlands are under demonstrable threat of loss or degradation.


C.
Uncertainties surrounding the feasibility of a mitigation bank may require financial assurances, such as performance bonds, irrevocable letters of credit, escrow accounts, etc.  These financial assurances are more likely to be required if wetlands are being created.


D.
All banks require some type of banking instrument.  If a Section 404 permit is required to construct the bank, the banking instrument will be made a part of the permit.  If no permit is necessary, a separate banking instrument needs to be developed.


E.
Land areas included in the mitigation bank should be protected in perpetuity by appropriate real estate instruments, such as a conservation easement.   

III.
Step-by-Step Process. (This is the process used by the Denver Regulatory Office.  If you deal with other Corps offices, this process may vary.)


A.
Schedule an initial meeting with the Corps.  The Corps will contact other members of the Mitigation Bank Review Team (MBRT).  The MBRT normally consists of personnel from the Corps, U.S. Environmental Protection Agency, and the U.S. Fish and Wildlife Service.  Other members may include representatives from the Natural Resources Conservation Service, Colorado Division of Wildlife, and local municipalities. 


B.
At the initial meeting, be prepared to present an overview of the proposed mitigation bank.  The following information should be included in this overview:



1.
Anticipated goals and objectives of the bank, including whether the bank will 
operate as a commercial (for-profit) bank;



2.
Location and size of the bank;



3.
Intended service area (we typically use the 8 digit hydrologic units developed 
by the U.S. Geological Survey);



4.
General plan for restoration, creation, and/or preservation of wetlands and 
other aquatic resources;



5.
Source of hydrology, including a description of any necessary water rights;



6.
Provisions for long-term management.


C.
The MBRT will provide comments and suggestions on the mitigation bank overview, which may necessitate a site visit to the proposed bank.  After receiving this input, a formal prospectus must be developed by the bank sponsor.  After submittal of the draft prospectus, you can anticipate several meetings with the MBRT before the prospectus is considered final.  Although the Federal Guidance for Establishment, Use and Operation of Mitigation Banks (published in the Federal Register on November 28, 1995) does not specify requirements for a complete prospectus, the Denver Regulatory Office requires the following information:



1.
Bank goals and objectives;



2.
Ownership of bank lands;



3.
Bank size and classes of wetlands and/or aquatic resources proposed for 
inclusion in the bank, including a site plan and specifications;



4.
Description of baseline conditions at the bank site;



5.
Geographic service area;



6.
Wetland classes or other aquatic resource impacts suitable for compensation;



7.
Methods for determining credits and debits;



8.
Accounting procedures;



9.
Performance standards for determining credit availability and bank success;



10.
Reporting protocols and monitoring plan;



11.
Contingency and remedial actions and responsibilities;



12.
Financial assurances;



13.
Compensation ratios;



14.
Provisions for long-term management and maintenance.


The reason that we require this information, which is the same information required for a complete banking instrument, is that we utilize a one-page banking agreement (see section V).  The banking instrument, when finalized, then consists of the one-page agreement that references the prospectus, or charter, as an appendix.  


D.
Upon approval of the final prospectus, the Corps will issue a 21-day public notice (see Section IV for an example).  This notice is issued to provide interested parties an opportunity to review the prospectus and provide comments.  At the close of the 21-day comment period copies of all comment letters received are provided to the MBRT and bank sponsor.  The sponsor then needs to provide responses to all comments received.


E.
The sponsor and MBRT meet to resolve issues raised through the public notice process and begin finalization of the prospectus.  The finalization process may involve several meetings to reach agreement on contentious issues.  At this point in the process the bank sponsor should finalize who will be responsible for the long-term management and maintenance of the bank after all credits are disbursed.


F.
Upon finalization of the prospectus, or charter, the agreement page is attached by the Corps and circulated through the MBRT for signature.  The first parties to sign the agreement should be the bank sponsor and the entity responsible for long-term management of the mitigation bank. 

IV.
Sample Public Notice.

PUBLIC NOTICE FOR


WETLAND MITIGATION BANK PROSPECTUS SUBMITTED TO


THE U.S. ARMY CORPS OF ENGINEERS

BY


LAND AND WATER RESOURCES, INC.

The proposal submitted by Land and Water Resources, Inc. (Banker), for approval of plans under authority of the Secretary of the Army is being considered by the District Engineer, U.S. Army Corps of Engineers, Omaha, Nebraska.  This public notice is being distributed pursuant to the "Federal Guidance for the Establishment, Use and Operation of Mitigation Banks" published in the Federal Register November 28, 1995.


The project sponsor requests approval to create and utilize 53.04 acres of wetlands and 28.79 acres of prairie buffers as an entrepreneurial (for-profit) wetlands mitigation bank (Upper Platte River Wetland Mitigation Bank [UPRWMB]).  The wetlands would be created by grading an existing farm field, breaking field tiles, and planting the site with wetlands plants.  Hydrology for the wetlands would be supplied by groundwater, precipitation, and irrigation water from the Lower Boulder Ditch.  The water right to be used is the most senior water right in the South Platte River Watershed. 


The primary objective of the proposed bank is to create approximately: 25 acres of Palustrine, emergent wetland, persistent and seasonally flooded; 28 acres of Palustrine emergent wetland, persistent and semi-permanently flooded; and 29 acres of upland buffer.  It is anticipated that the UPRWMB would provide wildlife habitat, groundwater recharge, sediment and nutrient retention, and aesthetic functions.  The bank would be used for compensatory mitigation for unavoidable impacts to waters of the United States from activities authorized by Section 404 of the Clean Water Act.  


With this prospectus, the Banker is proposing to sell mitigation credits on a "per acre" basis (see pages 5 and 9-11 of attached "charter") to individuals and/or organizations needing wetlands mitigation under Section 404 of the Clean Water Act.  The proposed primary service area for operation of the bank is the South Platte River Watershed and tributaries (U.S. Geological Survey's Hydrologic Units 1019001 - 1019010), below elevation 6,000 feet.  The Corps of Engineers would determine, on a case-by-case basis, whether credits could be utilized outside of the primary service area, as well as the appropriate crediting ratios for all transactions.  The Corps of Engineers will also insure that use of the bank complies with all applicable provisions of 33 CFR Parts 320 through 330 and the Section 404 (b)(1) Guidelines (40 CFR Part 230).


The proposed activity is located approximately 2 miles west of the intersection of Colorado Highway 52 and Interstate 25, in the south 1/2 of Section 32, Township 2 North, Range 68 West, and the north 1/2 of Section 5, Township 1 North, Range 68 West, Weld County, Colorado.


A detailed bank plan, or "instrument", will be developed in accordance with the guidance referenced in the first paragraph of this notice.  Development of the bank plan will be done jointly by the Mitigation Bank Review Team (MBRT) and the Banker, in conjunction with RainBaa Farm (landowner), Applied Ecological Services, Inc. (environmental consultant), and Hydro Source, LLC (water consultant).  The MBRT initially consists of representatives from the Environmental Protection Agency, U.S. Fish and Wildlife Service, and Corps of Engineers.


Pursuant to the Endangered Species Act, the proposed project has been reviewed for potential impacts to threatened or endangered species and their critical habitat.  Our preliminary review indicates that there will be no impacts to threatened or endangered species associated with this proposal.  However, this notice will be reviewed by the U.S. Fish and Wildlife Service for possible impacts to threatened and endangered species.


The Corps of Engineers is soliciting written comments from the public; Federal, state and local agencies and officials; Indian Tribes; and other interested parties in order to consider and evaluate the impacts of this proposed activity.  Any comments received will be considered by the Corps of Engineers to further evaluate this proposal and develop the bank instrument.  Comments will be used to assess impacts on endangered species, historic properties, water quality, general environmental effects and other public interest factors.  All public comments will be considered public information and shall be subject to review by the project sponsor.



Comments, both favorable and unfavorable, will be accepted, made a part of the record and will receive full consideration in subsequent actions on this proposal.  All replies to the public notice and/or requests for copies of the complete prospectus should be sent to: U.S. Army Corps of Engineers, Denver Regulatory Office, 9307 South Platte Canyon Road, Littleton, Colorado, 80128.

V.
Sample Banking Agreement.
Middle South Platte River Wetland Mitigation Bank Agreement
This agreement, entered into by the Town of Erie; Land and Water Resources, Incorporated; the US Environmental Protection Agency; US Fish and Wildlife Service; and the US Army Corps of Engineers (COE), is for the purpose of establishing the Middle South Platte River Wetland Mitigation Bank (Bank). The Bank will be used to mitigate for unavoidable wetland impacts approved through the COE, who is responsible for administering Section 404 of the Clean Water Act.  The creation, operation, and use of the Bank will be in accordance with the Middle South Platte River Wetland Mitigation Bank Charter, Appendix 1 to this agreement.     
The objective of the Bank is to create approximately 53.04 acres of wetlands, with approximately 28.79 acres of buffer.  The goal of the bank is to create Palustrine Emergent, Palustrine Shrub/Scrub, Palustrine Aquatic Bed, Lacustrine Emergent, and Lacustrine Shoreline functional wetlands.

The primary geographic service area for this bank will be the Middle South Platte Watershed, Hydrologic Unit #10190003, exclusive of the Cherry Creek basin, and the St. Vrain Watershed, Hydrologic Unit #10190005.  The upper elevation limit of the primary service area will be 6,000 feet.  At the discretion of the COE, credits may be approved outside of the primary geographic service area. 

BY: ________________________________
Date Signed: ___________________

David C. Stahl, Town Administrator

Town of Erie

BY: ________________________________
Date Signed: ___________________

John H. Ryan, President

Land and Water Resources, Inc.

BY: ________________________________
Date Signed: ___________________

William P. Yellowtail, Regional Administrator

U.S. Environmental Protection Agency, Region VIII

BY: ________________________________
Date Signed: ___________________

LeRoy W. Carlson, Colorado Field Supervisor

U.S. Fish and Wildlife Service 

BY: ________________________________
Date Signed: ___________________

Robert D. Volz, Commander

U.S. Army Corps of Engineers, Omaha District

