Compensatory Mitigation Policy for Long-term Projects
US Army Corps of Engineers, Denver Regulatory Office

Section 230.10(c) of the 404(b)(1) Guidelines (Guidelines) requires that no discharge of dredged or fill material shall be permitted which will cause significant degradation of waters of the United States.  Additionally, Section 230.10(c) states that effects contributing to significant degradation, considered individually and collectively, include significant adverse effects of the discharge on the life stages of aquatic life and other wildlife dependent on aquatic ecosystems, aquatic ecosystem diversity, productivity and stability.  Such effects may include, but are not limited to, loss of fish and wildlife habitat, loss of the capacity of a wetland to assimilate nutrients, purify water or reduce wave energy.

The 1990 Memorandum of Agreement between the Department of the Army and Environmental Protection Agency concerning the Determination of Mitigation Under the Clean Water Act Section 404(b)(1) Guidelines (Corps/EPA MOA) provides direction for determining appropriate mitigation for Section 404 permits.  The basic premise of the MOA is that the Corps of Engineers will strive to achieve a goal of no overall net loss of wetland functions.  Loss of the functions highlighted above, either permanent or temporary, from Section 230.10(c) contribute to an overall net loss of wetland functions.

The Denver Regulatory Office has required compensatory mitigation for lost wetland functions, normally by requiring 1:1 mitigation on an acreage and wetland type basis.  However, after analyzing numerous long-term project (projects that require longer than 3-years to complete) authorizations, we have determined that an unacceptable cumulative  loss of wetland functions is occurring on a temporal basis.  Many of these long-term projects are resulting in a total loss of wetland functions until the end, or after the end, of  project construction.  Therefor, to provide appropriate compensation for loss of wetland functions, including temporal losses, the Denver Regulatory Office is implementing the following compensatory mitigation policy for long-term projects:


For long-term projects (construction period greater than 3-years) requiring authorization by a Standard (Individual) Permit, the permit applicant will have the choice of Option A or B for providing appropriate mitigation for losses of wetland functions.


Option A:  Provide on-site compensatory mitigation, at a minimum ratio of 1:1 on an acreage and wetland type basis, for all project impacts concurrently with construction of the project.  Construction of the mitigation shall begin either at the start of project construction for the entire project or at the beginning of construction of each project phase that impacts wetlands.  For each mitigation site, completion of construction and vegetation planting shall be accomplished within 2-years of construction initiation.  Once the mitigation area is constructed, it will not be allowed to be impacted by additional construction of the project.


Option B:  Provide mitigation for temporal losses of wetland functions by purchasing credits from an approved wetland mitigation bank, normally at a ratio of 1:1 on an acreage and wetland type basis, for all wetland impacts as they occur.  In addition, provide mitigation for permanent losses of wetlands and other waters of the United States, in accordance with the Corps/EPA MOA, at a minimum 1:1 ratio, within 1-year of expiration of the Section 404 permit.


Annual monitoring reports will be required for either option.  Both options will require reporting on the extent of wetland impacts that occurred during the year the report covers.  Option A will require submittal of documentation that all wetland impacts are being mitigated concurrently on-site.  Option B will require submittal of proof that credits have been purchased from an approved wetland mitigation bank for all wetlands impacted during the year the report covers. 
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