
[image: image1.png]US Army Corps
of Engineers
Omaha District




   PUBLIC NOTICE

Application No:
200360637


Applicant:
N.D. Department of Transportation


Waterway:
Waters of the United States


Activity:
Upgrade of US Highway 2


Issue Date:
January 12, 2004


Expiration Date:
                             January 27, 2004

15 Day Notice


North Dakota Regulatory Office                    1513 South 12th Street     
Bismarck ND 58504


NOTICE OF

PENDING PERMIT EVALUATION

Introduction. The District Engineer, U.S. Army Engineer District, Omaha, Nebraska is evaluating a Department of the Army (DA) permit application from the North Dakota Department of Transportation for the proposed conversion of approximately 100 miles of U.S. Highway 2 from a 2 lane roadway to a divided 4 lane roadway.  This application is being evaluated under Section 404 of the Clean Water Act [33 USC 1251, et seq.].  Section 404 regulates the discharge of dredge or fill material in the Nation's waters.  In conjunction with this proposal, fill and dredge material would be discharged into jurisdictional waters.

· PUBLIC NOTICE.  The purpose of this public notice is to inform the public; Indian Tribes; Federal, state and local agencies/officials; and other interested parties of a 15-day comment period in which written comments in conjunction with North Dakota Department of Transportation’s proposed road construction project may be submitted to the Army Corps of Engineers.  Solicitations of comments regarding impacts to endangered species, historic properties, water quality, general environmental concerns and other public interest factors are discussed on pages 4 and 5.  Written comments must be postmarked by Friday, January 27, 2004, prior to closure of the public notice administrative record.  

· PUBLIC HEARING. Before the expiration date of this notice, anyone may request, in writing, that a public hearing be held to consider this application.  Requests shall specifically state the reason(s) for holding a public hearing.  The District Engineer shall determine whether a hearing is necessary to obtain additional public interest information.  If a public hearing is warranted, interested parties will be notified of the time, date, and location.

Background Information.  
US Highway 2 is a primary east-west route in the northwestern part of North Dakota.  The Corps has participated with the Federal Highway Administration (FHWA) and the North Dakota Department of Transportation (NDDOT) as a cooperating agency associated with the formulation of an Environmental Impact Statement (EIS) for the project. An on-site delineation of wetlands and other waters of the U.S. has been completed on the project corridor and field verified by the Corps.  The Corps provided a jurisdictional determination to the applicant on August 25, 2003.  

Project Proposal.

DETAILS.  A DA permit application was received December 19, 2003 from the North Dakota Department of Transportation.  The application was considered complete on January 8, 2004.

PROJECT PURPOSE. The applicants stated project purpose, as described within the permit application, “…is to improve safety, enhance system performance, and improve system continuity.”  The applicant also states that the “…improvements to US Highway 2 are necessary to allow the roadway to properly function as part of the Interregional System of roads under NDDOT's Highway Performance Classification System.”  The project will upgrade this 100-mile portion of US Highway 2 from the existing two-lane highway to a four-lane divided highway.

PROJECT LOCATION.  The project is located along several sections, Township 156 North, Range101 through Range 85 West, Williams, Mountrail, and Ward Counties, North Dakota.  A project location map depicting the location is attached to this notice [Attachment 1]. This portion of US Highway 2 is located between mileposts 31.93 and 131.23.
PROJECT DESCRIPTION.  The NDDOT is requesting authorization to place fill in various waters of the U.S in conjunction with the planned construction of two additional driving lanes along approximately 100- miles of the U.S. Highway 2 corridor, from the junction of US Highway 85, east, to the junction of US Highway 52.  The construction of two additional driving lanes will provide a divided four-lane highway with a 70-mph design speed.  The newly constructed two-lane roadway will parallel the existing roadway alignment.  Locations where the new roadway would be added north or south of the existing roadway are listed below:

US Highway 2 – New Roadway Selective North-South Alignment.
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Section Location Approximate Milepost

Section ]  South 31.93 to0 52.88

Section 2 Existing 52.88 to 54.2 (existing section through Ray)
Section3  South 54.2 to 81.92 (west side of Ross)

Section4  South 81.92 to 83.59 (east side of Ross)

Section 5  South 83.59 to 84.2

Section6  North 84.2 to 85.6

Section7  South 85.6 to 89.26

Section 8§  Existing 89.26 to 91.29 (existing section through Stanley)
Section9  South 91.29to 114.8

Section 10 North 114.8 to 116.15

Section 11  North 116.15 to 120.5 (west side of Berthold)
Section 12 North 120.5 to 124.14 (east side of Berthold)
Section 13 South 124.14 to 128.95

Section 14  South 128.95 to 130.18

Section 15 South 130.18 to 131.24





The project will include 12 separate stream and river crossings, utilizing bridges, reinforced box culverts, structural plate pipes, and culverts. Activities associated with construction of this project may result in the temporary placement of fill, minor changes in flow patterns, temporary bypass roads for the installation of box culverts, and related impacts associated with road construction. The new roadway is offset 84 to 104 feet from the centerline of the existing roadway. Paved shoulders, with a width of four feet on the inside next to the median and ten feet on the outside of each roadway (new and existing), are proposed. Shoulder inslopes are designed at a 6:1 (horizontal: vertical) grade [Attachment 2 and 3].

The applicant proposes to segment the construction of the entire 100-mile project into 9 separate projects that will be completed over a 10-year span [Attachment 4]. The applicant would be required to notify the Corps once the final design is completed and associated impacts have been finalized for each of the project segments. 

Construction-related activities would be completed with, but not limited too scrapers, road graders, and other construction equipment.  
ANTICIPATED EFFECTS:
Wetlands and Other Waters of the United States.  Approximately 79.84 acres of wetlands will be permanently impacted by the project, 6.97 acres of which are jurisdictional under Section 404 of the Clean Water Act.  The 6.97 acres of impacts to waters of the U.S. will be spread over the entire length of the project.  The individual impact areas will vary in size from 0.02 acres to 1.27 acres, pending final design [Attachment 5].  Fill material will consist primarily of clay obtained from within the right of way, or from an adjacent borrow source.
Mitigation.  Mitigation will consist of a minimum acre-for-acre replacement for the unavoidable impacts to waters of the U.S., including wetlands.  Where adequate mitigation opportunities do not exist on-site, the applicant proposes to mitigate offsite, likely at a FHWA approved mitigation bank.  The NDDOT is working on establishing wetlands banks throughout the state.  The applicant will develop mitigation design details in conjunction with the development of the final design for each project segment.  

Alternatives. The application contains a detailed alternatives analysis relative to the road alignment and realignment utilizing previously disturbed sites and design criteria to avoid and minimize impacts to sensitive aquatic resources.  The NDDOT’s preferred alternative is alternative 4 [Attachment 6] in the Final EIS.   

National Environmental Policy Act of 1969 [NEPA]  (42 USC 4321 et seq.; Public Law 91-190) NEPA Statement:  NEPA is the Nations basic charter for protection of the environment.  NEPA is to provide decision-makers and the public full disclosure of the environmental consequences of taking an action so they can make informed decisions.  NEPA itself does not impose substantive duties mandating particular results, but prescribes the necessary process for preventing uninformed agency action.  As the lead Federal agency for this project, the FHWA has finalized an EIS, dated November 18, 2003, entitled Environmental Impact Statement/Section 4(f) Evaluation; United States Highway 2, US Highway 85 to West of US Highway 52, Williams, Mountrail, and Ward Counties, North Dakota. Project NH-7-002(051)032.   

National Historic Preservation Act of 1966 [NHPA] (80 Stat 915; 16 USC 470a, et seq.) and amendments, including the 1992 amendments (PL 89-665 and PL 96-515).  Cultural Resources Statement:
 The Omaha District will comply with the NHPA and amendments and the procedures set forth in 33 CFR, Appendix C.  We will evaluate input by Indian Tribes, the North Dakota State Historic Preservation Officer, and any interested parties in response to this public notice.  The Corps' initial review is that the project would not affect properties listed, or eligible for listing, on the National Register of Historic Places.

Section 404(b)(1) Guidelines [Guidelines] (40 CFR 230 Subpart B):  These Guidelines are the substantive environmental criteria used in evaluating the discharges of dredged or fill material in waters of the United States under Section 404 of the Clean Water Act and are applicable to all 404 permit decisions. The purpose of these Guidelines is to restore and maintain the chemical, physical, and biological integrity of United States waters through the control of discharges of dredged or fill material.  Fundamental to the Guidelines is an understanding that dredge or fill material should not be discharged into such waters unless it is demonstrated that such discharges would not have unacceptable adverse impacts either individually or in combination with existing and/or probable impacts of other activities affecting the environment.

Section 401 of the Clean Water Act [Water Quality Certification] (33 USC Section 1341) Water Quality Certification Statement: The North Dakota Department of Health, 1200 Missouri Avenue, P.O. Box 5520, Bismarck, North Dakota 58506-5520, will review the proposed project for State certification in accordance with the provisions of Section 401 of the Clean Water Act.  The certification, if issued, will express the State's opinion that the project undertaken by the North Dakota Department of Transportation will not result in a violation of applicable water quality standards.  Although water quality certification is a prerequisite for issuance of a DA permit, certification alone does not guarantee a DA permit will be issued for the project.

Endangered Species Act of 1973 [ESA]  (16 USC 1531, et seq.)  ESA Statement:  Pursuant to the Endangered Species Act, the proposed project is being reviewed for impacts to threatened and/or endangered species and their critical habitat.  The FHWA has determined that the proposed project may effect, but is not likely to adversely affect threatened or endangered species and is not likely to adversely affect designated critical habitat for the piping plover. 

Public Interest Review [33 CFR 325.3(c)(1)]: The public interest review procedures call for weighing the benefits that reasonably may be expected to accrue.  These are balanced against its reasonably foreseeable detriments and results in reaching a determination that expresses the public interest.  Public interest factors include all factors which may be, or may become, relevant to this project, such as conservation, economics, aesthetics, general environmental concerns, wetlands, historic properties, fish and wildlife values, flood hazards, floodplain values, land use, navigation, shoreline erosion and accretion, recreation, water supply and conservation, water quality, energy needs, safety, food and fiber production, mineral needs, considerations of property ownership and, in general, the needs and welfare of the people.  The decision whether to issue a permit is based on an evaluation of those factors and the probable impact, including cumulative impacts, and reflects the national concern for both the protection and utilization of important natural resources.

The 404(b)(1) Guidelines and the Public Interest Review are both administrative processes required as part of the Regulatory Program, but they are independent of each other.  A project must be in compliance with the Guidelines and must not be contrary to the public interest in order to be permitted by the Army Corps of Engineers.

Anyone whose interests may be affected by the North Dakota Department of Transportation’s roadway construction proposal is invited to submit favorable or unfavorable written comments to the U.S. Army Corps of Engineers [Omaha District] North Dakota Regulatory Office, 1513 South 12th Street, Bismarck, North Dakota 58504.  Comments must be submitted on or before the date on the front of this notice to be considered in subsequent actions on this application.  For additional information, you may contact Jason Renschler, North Dakota Project Manager Jason.J.Renschler@usace.army.mil or Daniel E. Cimarosti, Acting North Dakota State Program Manager Daniel.E.Cimarosti@usace.army.mil or telephone (701) 255-0015 or visit the North Dakota Regulatory Office.
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