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   PUBLIC NOTICE

Application No:
200360005


Applicant:
LeeRoy Mitzel


Waterway:                                    Old Heart River a 

                                           Tributary to the Missouri River 


Activity:
Waterway Development


Issue Date:
September 19, 2003


                                             Expiration Date:
                           October 18, 2003

30-Day Notice


North Dakota Regulatory Office                    1513 South 12th Street     
Bismarck ND 58504


NOTICE OF

PENDING PERMIT EVALUATION

Introduction. The District Engineer, U.S. Army Engineer District, Omaha, Nebraska is evaluating a Department of the Army (“DA”) permit application from Mitzel Builders - Mr. LeeRoy Mitzel (Applicant) for construction of a waterway, utilizing a section of the Old Heart River channel, to connect Ricker’s Marina to Lakewood Harbor.  This application is being evaluated under Section 10 of the Rivers and Harbors Act which regulates work in or affecting navigable waters of the United States and Section 404 of the Clean Water Act [33 USC 1251, et seq] that regulates the discharge of dredge, or fill material in the Nation’s waters.   Therefore, the Army Corps of Engineers will fully evaluate the entire scope of this proposal, including upland construction activities completed prior to this public notice that are directly associated with the proposal.  

· PUBLIC NOTICE.  The purpose of this public notice is to inform the public; Indian Tribes; Federal, state and local agencies/officials; and other interested parties of a 30-day comment period in which written comments in conjunction with Mitzel Builders - Lakewood Additions permit may be submitted to the Army Corps of Engineers.  Solicitations of comments regarding impacts on endangered species, historic properties, water quality, general environmental concerns and other public interest factors are discussed on page 4.  Written comments must be postmarked no later than October 18, 2003, prior to closure of the public notice administrative record.  

· PUBLIC HEARING. Before the expiration date of this notice, anyone may request, in writing, that a public hearing be held to consider this application.  Requests shall specifically state the reason(s) for holding a public hearing.  The District Engineer shall determine whether a hearing is necessary to obtain additional public interest information.  If a public hearing is warranted, interested parties will be notified of the time, date, and location.

Background Information.  On February 28, 1994 the Department of Army issued Permit 199360271 to Mr. Steve Thilmony to develop two boat canals, the north and south canals, known as Borden Harbor.  Mr. Thilmony only completed excavation of the north canal.  In July 2000, Mr. Thilmony requested DA Permit 199360271 be “split” (subdivided) with Mr. LeeRoy Mitzel of Mitzel Builders.  Mr. Thilmony would remain the permittee for the north canal and Mr. Mitzel would be the permittee for the south canal development.  DA Permit 199360271 was transferred, in part, to Mr. Mitzel on July 3, 2001.  On October 2, 2001, Mr. Mitzel filed a DA permit application to extend the construction period and modify DA Permit 199360271.  Mr. Mitzel’s proposed modification was to create an estimated 22.5-acre boat harbor, rather then the canal system.  Mr. Mitzel named his development Lakewood Harbor.  The DA considered Mr. Mitzel’s request as a single and complete project.  The DA authorized the modification of the south canal to a 22.5-acre boat harbor on May 3, 2002.  The plan for Lakewood Harbor also included the future development of Lakewood Additions.  Lakewood Additions would be an extension of the Lakewood Harbor project and provide a flow through water system from Ricker’s Marina to Lakewood Harbor.  On June 24, 2002, Mr. Mitzel submitted a DA application to shape approximately 1,200 linear feet of high bank fronting the Lakewood Harbor development to a 4:1 slope.  The DA authorized the bank-shaping project on August 13, 2002.  

The Old Heart River is a shallow water channel that is approximately 7,700 linear feet and until  the early 1960’s, was a connection between the Heart and Missouri Rivers.  In the early 1960’s, the Lower Heart River Flood Levee (Levee) was constructed.  This Levee severed the Missouri River – Heart River connection near the junction of the Heart and Old Heart Rivers.  

The Missouri River’s ordinary high water mark (OHWM) elevation, at the entrance to Ricker’s Marina, is 1626.1 feet above mean sea level (msl).  The OHWM was determined, in accordance with 33 CFR Part 328.3 (e), by the North Dakota Regulatory Office (NDRO).  The Missouri River’s OHWM extends the length of the Old Heart River within the proposed development area. When the Missouri River is at the 1626.1 feet msl elevation, the Old Heart River channel has backwater to a depth of approximately 1 foot.  The Old Heart River’s primary water source is backwater from the Missouri River.

DETAILS.  An incomplete DA permit application was received on January 6, 2003, from Mitzel Builders.  The application was considered complete on September 11, 2003. 
       PROJECT PURPOSE. Mr. Mitzel’s stated project purpose, as described within the permit         application, was to “Provide fresh water to existing lakes.”  The NDRO request the applicant        clarify his stated project purpose and the applicant’s response in part reads, “… a design             that provides high water quality and extensive access.”   

· The Army Corps of Engineers has determined the basic project purpose is to facilitate water flow. 
·  The Army Corps of Engineers has determined that the overall project purpose is to enhance water quality and to create a recreational boating waterway with egress/ingress through Lakewood Harbor to the Missouri River.     
PROJECT LOCATION.  The location of the filling, upland excavation, and dredging would or, in part, has occurred in Sections 6 and 7, Township 138 North, Range 80 West, and Section 12, Township 138 North, Range 81 West, Morton County, North Dakota.  To date, no filling or dredging in waters of the United States has occurred.
PROJECT DESCRIPTION.  The Mitzel Builders proposed Lakewood Additions project would allow Missouri River water to flow from Ricker’s Marina, the inlet for the project, through to Lakewood Harbor, the outlet for the project. The Applicant proposes to utilize the Old Heart River channel from west of the Bismarck – Mandan Expressway (Expressway Drive) to near 40th Avenue SE, and, excavate a channel through uplands to complete the waterway connection to Lakewood Harbor.  See Attachment 1.  The project consists of excavating an estimated 800,000 cubic yards of upland material and an additional 110,000 cubic yards of dredge material from the Old Heart River channel area.  The proposed project begins at Ricker’s Marina.  The Applicant proposes to directionally bore a 30-inch culvert, with a invert elevation of 1621.0 feet msl, from Ricker’s Marina under Expressway Drive.  This culvert will divert Missouri River water to a 6-foot x 3-foot x 650 linear feet pre-cast open-ended concrete ditch liner.  The ditch liner will be constructed in the Old Heart River channel between Expressway Drive and 46th Avenue SE.  The ditch liner will be set with a bottom elevation of 1621.0 feet msl elevation. See Attachments 2 and 3, Cross-Section A-A. The Applicant proposes to replace the existing concrete culvert under 46th Avenue with a 30-inch PVC or concrete culvert with an invert elevation of 1621.0 feet msl.  The Applicant proposes to excavate approximately 4,000 linear feet of the Old Heart River channel between 46th Avenue SE and 40th Avenue SE.  The Old Heart River channel work will involve the dredging of 110,000 cubic yards of material.  The proposed channel will be excavated with a 4:1 side slopes, and a bottom elevation of approximately 1616.0 feet msl elevation.  The top of the channel would vary in size from 120 feet to 230 feet in width.  See Attachments 2 and 3, Cross-Section B-B.  The proposal includes the disposal of the excavated material on uplands within the Lakewood Additions development zone.   The excavated material will be disposed of on site to raise the property elevation to above the 100-year flood plain.  From the proposed west terminus of the Old Heart River channel excavation, near 40th Avenue SE, the waterway is directed southward for approximately 3,600 linear feet through uplands to its connection with Lakewood Harbor. The Applicant estimates that a total of 800,000 cubic yards of upland material will be excavated for this section of the waterway.  See Attachments 2 and 3, Cross-Section C-C.  Northern Improvement Company (Contractor) has completed excavation on several side ponds bordering the Old Heart River.  The Contractor began upland excavation of the waterway between Lakewood Harbor and the Old Heart River channel during the summer of 2002.  To date, the Contractor has already excavated approximately 680,000 cubic yards of the total project’s 800,000 cubic yards. This material has been used on site to raise the property above the 100-year flood plain. The Contractor’s work has been in upland areas with no connections to the Old Heart River or the Missouri River.  This work required neither a permit under Section 10 of the Rivers and Harbors Act nor Section 404 of the Clean Water Act.  The Applicant proposes three vehicular bridges over the waterway.  The proposed bridge over the Old Heart River will replace a 24” CMP culvert installed by the City of Mandan.  The three bridges will be concrete abutments poured over steel piling with concrete prestressed deck beams and concrete guardrails.  The elevation of the deck would be 1642.0 feet msl and the bottom of the deck would be approximately 1639.5 feet msl.  A Missouri River flow of 26,000 cfs would provide a water elevation of 1625.0 feet msl allowing 14.5 feet of clear space under the bridges.  For the locations of bridges, see Attachment 2.   

      The applicant has proposed to relocate the City of Mandan’s sewage lagoons sanitary effluent line. Currently the underground sanitary effluent line runs easterly from the sewage lagoons along South Bay Drive and discharges in the Missouri River downstream of Borden Harbor.  The applicant proposes to relocate the sanitary effluent line for the sewage lagoons by following the gravel roadway (46th Avenue SE) to Mr. Mitzel’s southern most property line. The proposed effluent line would follow the property line in an easterly direction, cross the sandbar and discharge into the Missouri River.  See Attachment 4. 

      The applicant is also proposing to develop and operate a boat slip rental facility.  The boat slip rental facility is proposed for the west shoreline of the excavated area directly east of the Mandan wastewater treatment plant.  The applicant is proposing to install floating multi-slip “T” docks to accommodate a maximum of 100 boats.  See Attachment 5.     

· PROJECT’s LIFE-CYCLE.  The proposed project is designed to be permanent.
· CONSTRUCTION METHODS.  Construction-related activities would be completed with scrapers and backhoes.
· PROJECT BENEFITS. The Lakewood Addition’s proposed project would provide residential housing lots with boat access to the Missouri River, similar to the boat harbors located at Southport or Marina Bay.   
ANTICIPATED ADVERSE ENVIRONMENTAL IMPACTS.    

      Anticipated adverse impacts under the proposed project.

· Wetlands.  Approximately 6.25 acres of Old Heart River wetlands would be converted to a deep-water canal with an additional 1.03 acres of wetlands impacted by the ditch liner.  The Corps has determined that this project will result in a discharge of fill material.  This discharge may likely damage or destroy habitat and adversely affect the biological productivity of these wetlands by smothering, dewatering, permanently flooding, or by altering substrate elevation. The Applicant states, in part, “…the construction of 60 acres of aquatic habitat with 5.8 miles of shoreline will provide mitigation.  The fluctuation of the Missouri River during the seasons when it is not frozen is conservatively 4 feet.  The project contains shoreline slopes from 4:1 to 6:1.  With a typical slope on the banks of the Lakewood Project at 5:1, an area of 20 feet along the shoreline is subject to similar conditions of wet and shallow as is the existing wetlands.  This 20 feet and 5.8 miles of shoreline would compose 14 acres of wetlands.  Total wetlands disturbed is 7.28 acres.  Total wetland created is 14 acres.”  

· Wildlife habitat.  Approximately 16.1 acres of Missouri River bottomland habitat has been converted to a deep-water canal during the construction of the waterway and ponds.  The Applicant’s contractor began and completed constructions of two ponds during the summer of 2001, and began the third pond and canal construction work during the summer of 2002.  The Applicant has not proposed any mitigation.  

· Farm lands.  Eighty-seven (87) acres of farmland has been converted to other uses.  Sixty (60) acres west of Lakewood Harbor has been converted to the waterway development and proposed residential housing and twenty seven (27) acres west of the Old Heart River will be converted to residential development.  
· 303(D) WATERS.  Section 303(d) of the Clean Water Act requires each State to identify waterbodies which are considered water quality limited requiring load allocations, waste load allocations or total maximum daily loads (“TMDL”).  The Upper Lake Oahe watershed has been identified as a Category IV watershed.  A Category IV watershed has insufficient data to make an assessment.
· MITIGATION.  The Applicant has not provided a compensatory mitigation plan. 

· ALTERNATIVES.  1) No action; 2) excavation of a new channel parallel with the Old Heart River causing the Old Heart River to become a terrace along the bank of the new channel and; 3) excavation of a channel constructed remotely from the existing Old Heart River.   

Additional Information.  

Arman Engineering Testing, LTD., (Arman Engineering) of Bismarck, North Dakota conducted sediment soils test from the Old Heart River channel under contract with Mitzel Builders.  The laboratory analysis of these samples included testing for organic compounds and heavy metals. The laboratory analyses were preformed by Minnesota Valley Testing Laboratory, Inc., (MVTL) of Bismarck, North Dakota. The Arman Engineering report, dated November 9, 2001, in part reads, “…there are several heavy metals that are in sufficient quantities to be considered potentially hazardous to aquatic life.  The measured values exceed the acceptable limits for aquatic life criteria.  Also, the amount of lead present in the sediments exceeds the limits set for safe drinking water standards.  While the water from the Dead Heart will certainly not be used for drinking water purposes, the safe drinking water standard limits are typically used as a guide for hazardous materials, such as lead.”  

During March 2003, High Plains Consortium, Inc (HPC) conducted two additional soil borings samples for analysis for parameters specified by the North Dakota Department of Health (NDDH).  The purpose of the sampling was to determine the risk associated with the contact of water with these soils during excavation as related to metals and nutrients being available to runoff waters that could possible impact aquatic life forms.  The HPC’s, Environmental Information Report, dated June 9, 2003 and prepared for Mitzel Builders, states “The analysis does not indicate any concerns related to metals or nutrients in these samples.”  

The City of Mandan requested authorization to construct two vehicle crossings along the proposed McKenzie Drive extension, between 40th Avenue SE and 46th Avenue SE.  The two vehicle crossings are located at the Old Heart River and an unnamed tributary to the Old Heart River.  The two crossings are within Mr. Mitzel’s proposed development and, if the proposed project is authorized, the Old Heart River culvert will be replaced with a bridge.  On June 27, 2003 the DA authorized the City of Mandan’s project.

The City of Mandan requested DA authorization to install two flood protection structures on the Old Heart River.  The purpose of this project is to provide 100 year flood protection within the boundaries of McKenzie Drive on the South, 46th Avenue SE on the West, Bismarck Expressway on the East and the I-94 Business Loop to the North.  One structure will be located on the Old Heart River at the Marina Road SE crossing.  The second structure will be located just west of 46th Avenue SE crossing. The City of Mandan plans to provide flood protection to this area by controlling flows in the Old Heart River at the Marina Road SE and 46th Avenue SE sites. DA authorized the project on August 25, 2003.  The Lakewood Additions project, if authorized, would be required to provide the same flood protection.

National Environmental Policy Act of 1969 [NEPA]  (42 USC 4321 et seq.; Public Law 91-190) NEPA Statement:     NEPA is the Nations basic charter for protection of the environment.  NEPA is to provide decision-makers and the public full disclosure of the environmental consequences of taking an action so they can make informed decisions.  NEPA itself does not impose substantive duties mandating particular results, but prescribes the necessary process for preventing uninformed agency action.

National Historic Preservation Act of 1966 [NHPA] (80 Stat 915; 16 USC 470a, et seq.) and amendments, including the 1992 amendments (PL 89-665 and PL 96-515).  Cultural Resources Statement:
  The Omaha District will comply with the NHPA and amendments and the procedures set forth in 33 CFR, Appendix C.  We will evaluate input by the North Dakota State Historic Preservation Officer, Indian Tribes, and any interested parties in response to this public notice.  

Section 404(b)(1) Guidelines [Guidelines] (40 CFR 230 Subpart B):  These Guidelines are the substantive environmental criteria used in evaluating the discharges of dredged or fill material in waters of the United States under Section 404 of the Clean Water Act and are applicable to all 404 permit decisions.  The purpose of these Guidelines is to restore and maintain the chemical, physical, and biological integrity of United States waters through the control of discharges of dredged or fill material.  Fundamental to the Guidelines is an understanding that dredge or fill material should not be discharged into such waters unless it is demonstrated that such discharges would not have unacceptable adverse impacts either individually or in combination with existing and/or probable impacts of other activities affecting the environment.

Section 401 of the Clean Water Act [Water Quality Certification] (33 USC Section 1341) Water Quality Certification Statement:    The North Dakota Department of Health, Division of Water Quality, 1200 Missouri Avenue, P.O. Box 5520, Bismarck, North Dakota 58506-5520 will review the proposed project for State certification in accordance with the provisions of Section 401 of the Clean Water Act.   The certification, if issued, will express the State's opinion that the project undertaken by Mitzel Builders will not result in a violation of applicable water quality standards.  Although water quality certification is a prerequisite for issuance of a DA permit, certification alone does not guarantee a DA permit will be issued for the project.

Endangered Species Act of 1973 [ESA]  (16 USC 1531, et seq.)  ESA Statement:  This project is in the known range of the threatened [piping plover Charadrius melodus], threatened [bald eagle Haliaeetus leucocephalus], and the endangered [least tern Sterna antillarum].  In compliance with the Endangered Species Act, a preliminary determination has been made that the described work will not affect species designated as threatened or endangered or adversely affect piping plover critical habitat.  In order to complete our evaluation of this activity, comments are solicited from the U.S. Fish and Wildlife Service and other interested agencies and individuals.  

Public Interest Review [33 CFR 325.3(c)(1)]: The public interest review procedures call for weighing the benefits that reasonably may be expected to accrue.  These are balanced against its reasonably foreseeable detriments and results in reaching a determination that expresses the public interest.  Public interest factors include all factors which may be, or may become, relevant to this project, such as conservation, economics, aesthetics, general environmental concerns, wetlands, historic properties, fish and wildlife values, flood hazards, floodplain values, land use, navigation, shoreline erosion and accretion, recreation, water supply and conservation, water quality, energy needs, safety, food and fiber production, mineral needs, considerations of property ownership and, in general, the needs and welfare of the people.  The decision whether to issue a permit is based on an evaluation of those factors and the probable impact, including cumulative impacts, and reflects the national concern for both the protection and utilization of important natural resources.

The 404(b)(1) Guidelines and the Public Interest Review are both administrative processes required as part of the Regulatory Program, but they are independent of each other.  A project must be in compliance with the Guidelines and must not be contrary to the public interest in order to be permitted by the Army Corps of Engineers.

Other Permits and Authorizations.  DA permits 199360271, 200160441, and 200260304.

Anyone whose interests may be affected by the Mitzel Builders plan is invited to submit favorable or unfavorable written comments to the U.S. Army Corps of Engineers [Omaha District] North Dakota Regulatory Office, 1513 South 12th Street, Bismarck, North Dakota 58504.  Comments must be submitted on or before the date on the front of this notice to be considered in subsequent actions on this application.  E-mail comments are acceptable, but a signature copy must be received at the North Dakota Regulatory Office NLT October 18, 2003.  For additional information, you may contact James L. Winters, North Dakota State Program Manager [James.L.Winters@usace.army.mil] or William A. May, North Dakota Project Manager [William.A.May@usace.army.mil] or phone (701) 255-0015 or visit the North Dakota Regulatory Office.
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