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   PUBLIC NOTICE
Application No:                                                            
200360272

Applicant:         


                     Lazy S Ranch

                                                      [Steve and Karen McCormick]

Waterway:                                                             Missouri River

                                                       River Mile 1319.2L to 1319.9L

Activity:                                                       Misty Waters Estates 

  Bank Stabilization and Access Channel from          Upland Marina and Housing Development 

          Issue Date:                                                              June 18, 2003

                                             Expiration Date:                                                          July 9, 2003
21 Day Notice


North Dakota Regulatory Office                1513 South 12th Street     
Bismarck ND 58504


NOTICE OF

PENDING PERMIT EVALUATION

Introduction. The District Engineer, U.S. Army Engineer District, Omaha, Nebraska is evaluating a Department of the Army (DA) permit application from Lazy S Ranch (Steve and Karen McCormick).  Point-of-contact for additional information is Mr. Steve Thilmony, 4705 South Bay Drive, Mandan, North Dakota 58554, Telephone No. (701) 663-4457.  The Corps’ evaluates applications under Section 10 of the Rivers and Harbors Act [33 USC 403] and Section 404 of the Clean Water Act [33 USC 1251, et seq.].  Section 10 regulates activities in, or affecting, navigable waterways.  Section 404 regulates the discharge of dredge or fill material in the Nation's waters.  The Missouri River is an interstate waterway that is navigable under Section 10 and subject to Section 404.  Lazy S Ranch’s proposed project includes activities regulated under both Federal laws.

· PUBLIC NOTICE.  The purpose of this public notice is to inform the public; Indian Tribes; Federal, state and local agencies/officials; and other interested parties of a 21-day comment period in which written comments in conjunction with Lazy S Ranch’s Misty Waters Estates proposed project may be submitted to the Army Corps of Engineers.  Solicitation of comments regarding impacts to endangered species, historic properties, water quality, general environmental concerns and other public interest factors are discussed on pages 4 and 5.  Written comments must be postmarked by Wednesday, July 9, 2003, prior to closure of the public notice administrative record.  

· PUBLIC HEARING. Before the expiration date of this notice, anyone may request, in writing, that a public hearing be held to consider this application.  Requests shall specifically state the reason(s) for holding a public hearing.  The District Engineer shall determine whether a hearing is necessary to obtain additional public interest information.  If a public hearing is warranted, interested parties will be notified of the time, date, and location.

Previous Authorizations.  Since 1995, Lazy S Ranch received three authorizations for bank stabilization in the vicinity of the proposed Misty Waters project.  On February 24, 1995 DA Permit No. 199460167 authorized construction of 2,500 feet of riprap and rehabilitation of a hardpoint between River Miles 1319.2L and 1319.7L.  A bridge beam refusal was authorized on the upstream end of the project at River Mile 1319.7L.  Prior to August 1995, Lazy S Ranch completed construction of the refusal and rehabilitated the hardpoint, however, did not complete the permitted riprap due to high water levels in the Missouri River.  To reduce erosion until conditions were more favorable for placement of the permitted riprap, DA Permit No. 199460167 was amended on September 27, 1995 to allow Lazy S Ranch to construct five (5) additional refusals on the bank between the refusal and rehabilitated hardpoint previously authorized.  The refusals were to be integrated into the permitted riprap when water levels were lower.  The permit was amended again on November 17, 1995 to authorize construction of two (2) additional refusals within the permitted riprap project.  The time limit for completing the work authorized expired on February 28, 1998.  Refusals were constructed, however, none of the permitted riprap to cover the refusals was completed.

Project Proposal.

DETAILS.  Lazy S Ranch submitted a DA permit application that was considered complete on May 1, 2003.

PROJECT PURPOSE. The Applicant’s “stated project purpose”, as described within the permit application is to “create a 119 single-family lot river access development with additional sites available for multi-family or service lots.  Two multiple dock marinas…public boat landing…private docks”.
· The Army Corps of Engineers has determined the basic project purpose(s) to be “bank stabilization” and “a boat access channel”.
· The Army Corps of Engineers has determined the overall project purpose to be “bank stabilization and boat access channel from a proposed rural, waterfront subdivision that includes a marina with private, community and commercial docking facilities”.
PROJECT LOCATION.  The project is proposed to be located in part of the W½ of Section 11, all of Parcel 1 of Government Lot 1 in the NE¼ of Section 10, and part of the E½ of Section 10, all in Township 139 North, Range 98 West, Burleigh County, North Dakota.  
· OVERALL DEVELOPMENT DESCRIPTION. Lazy S Ranch proposes to develop a 125-acre parcel of property adjacent to the Missouri River, the majority of which is currently cropped, into Misty Waters Estates.  Misty Waters, as presented in the DA permit application, is a rural 119-unit single-family residential housing development on the right bank of the Missouri River immediately upstream of Burleigh County Park Board’s Burnt Boat Boat Landing.  The development plat includes 35 riverfront lots, 81 lots located on a proposed marina and 3 lots having no direct access to either.  Bank stabilization is proposed along the Missouri River for the entire length of the subdivision, as well as an access channel from the marina.  The proposal also includes both private and commercial boat docking facilities and a public boat ramp.
Bank Stabilization/Riprap.  Lazy S Ranch proposes to stabilize the bank of the Missouri River along the entire proposed subdivision, or approximately 4,500 linear feet.  In addition, approximately 800 linear feet on either side of the access channel from the Missouri River to the proposed bridge is also proposed to be stabilized.  As shown on Attachment 3 (Figure E), a combination of fill, including broken concrete and rock is proposed to be discharged into the Missouri River to create a slope of 1.5:1.  The fill is to be capped with a minimum of 2 feet of fieldstone.   Approximately 13,000 cubic yards of material is proposed to be discharged in conjunction with the proposed bank stabilization project.  Lazy S Ranch proposes to stabilize the bank from the River bottom to the construction reference plain of 38,000 cfs or an elevation between 1630.5 and 1631.5 msl.  Stabilization or landscaping above this elevation will be the responsibility of the future lot owners.
Access Channel.  A single access channel to the Missouri River is proposed to be constructed on the south end of the proposed development when upland work has been completed.  The final plug is estimated to consist of approximately 3,000 cubic yards of material measuring approximately 150 feet wide and 25 feet deep.  Bottom elevation and sideslopes of the channel are proposed to be the same as in the marina.
Water Circulation.  Missouri River water is proposed to be circulated through the marina by installation of a 36-inch culvert and gate system in the northwest corner of the proposed marina.  Based on the information provided by Lazy S Ranch, the system is expected to achieve a residence time of 14 days under average water conditions.  Reference Attachment 4 (Figure C) and Attachment 10 (Exhibit C).

Bridge.  A bridge will be constructed across the access channel in the southwest corner of the proposed project.  Reference Attachment 2 (Figure B).  The lowest section of bridge will be at elevation 1643.0 msl, which will provide a 13.4-foot clearance at average flow conditions.

Boat Docks.  The DA permit application states that no individual boat docks will be located along the banks of the Missouri River.  Subdivision covenants will contain this restriction on lots with River frontage.  Individual lot owners with direct access to the marina will be allowed to install private docks at their own expense and subject to the permitting requirements of the Corps.  For lot owners not having direct access to the marina, or those who do not choose to obtain a permit to install a private dock, a 76-slip community docking facility is proposed for the north end of the marina.  A 287-slip commercial docking facility is proposed for the south end of the marina.  These numbers reflect a maximum number of slips the marina could accommodate, actual number of slips installed would be contingent upon demand. Reference Attachments 5 and 6.

Boat Ramp.  The DA permit application indicates that a boat ramp may be constructed on the south side of the ingress and egress channel, riverward of the proposed bridge, in cooperation with the Burleigh County Park Board.  Discussions are underway to determine if this aspect of the project will be pursued.

NOTE:  Burleigh County has requested authorization of a project to stabilize the bankline at the existing Burnt Boat Boat Ramp.  If the project is authorized, it is unlikely that an additional ramp will be pursued.
Marina and Housing.  Approximately 950,000 cubic yards of material would be excavated in the configuration shown on Attachments 2 and 4 (Figures B and C) to create the marina and housing development in uplands.  As designed, the proposed marina would have a minimum 50-foot bottom width excavated to elevation 1619.1 msl.  Operational depth during low water flows, or about 10,000 cfs, would be approximately 6 feet.  Slopes of 3.5:1 would be established from the bottom of the proposed marina to the estimated low water elevation of 1625.1 msl.  Slopes between elevation 1625.1 msl and average water level, about 26,000 cfs or elevation 1629.5 msl, would be constructed at 5:1.  The 5:1 slope would be maintained to the estimated high water, about 57,500 cfs or elevation 1635.1 msl. From that point on, initial construction at a 5 to 10 percent grade would be established to the building corridor at elevation 1643.0 msl.  Future lot owners would be responsible for final contouring the lots between elevation 1635.1 msl and the building corridor.

Excavated material would be discharged on the proposed lots to raise building sites above the Base Flood Elevation (“BFE”) of 1639.5 msl.  An 80-foot building corridor has been established within the subdivision to ensure compliance with local zoning ordinances.  Elevation within the building corridor is estimated at 1643.5 msl.  Excavated materials in excess of that needed to raise building sites would be spoiled at an off-site upland location to be determined if required.

Reference Attachment 8 (Exhibit A) for additional information regarding Missouri River Water Surface Design Elevations.

Sanitation.  A central sewer system will be designed for the proposed development in accordance with North Dakota Department of Health requirements.

· FUTURE DEVELOPMENT.  Although the Applicant does not currently propose to provide services within the marina other than commercial docking facilities, the DA application indicates that additional services may be provided in the future.  
· PROJECT’s LIFE CYCLE.  The project is expected to be permanent, however, maintenance dredging within the marina and the access channel can be expected.
· CONSTRUCTION METHODS.  Construction-related activities would be completed with bulldozers, scrapers, dump trucks and similar, large, earth moving equipment.
· PROJECT BENEFITS.  Misty Waters Estates would provide a rural, residential housing development with a marina and/or river access similar to Southport, Marina Bay, Borden Harbor and Lakewood Harbor.
ANTICIPATED EFFECTS 
· ANTICIPATED ENVIRONMENTAL IMPACTS.
· Wetlands and Other Waters of the United States.   No wetlands have been identified within the proposed housing development or at the location of the marina.  To establish the ingress and egress channel, Lazy S Ranch has estimated that approximately 0.30 acre of wetland and approximately 2.3 acres of sandbar are proposed to lost through dredging.  Wetland and sandbar areas proposed to be impacted are to be field verified in the near future.
· Woodlands.  The majority of the site was cleared to accommodate ongoing farming practices.  Approximately 10 acres of the woody vegetation that remains in the northeast corner of the project is expected to be lost.  Mitigation options have been discussed with the Lazy S Ranch.
· Floodplains.  Approximately 95 percent of the site is located in the 100-year flood plain, and the remaining portion of the site is located in the 500-year flood plain.  All excavated or dredged material will be utilized on-site to raise the building sites above the flood plain elevation.
· Grasslands.  No grasslands are located within the project site.
MITIGATION.  Lazy S Ranch did not submit a compensatory mitigation plan, however, discussion has occurred regarding potential mitigation requirements.

ALTERNATIVES.  An alternatives analysis was not provided with the DA Application.  Several alternative designs have been presented at Interagency Coordination Meetings and the Applicant is aware that a “showing” will be required during the evaluation phase of this application.

National Environmental Policy Act of 1969 [“NEPA”]  (42 USC 4321 et seq.; Public Law 91-190) NEPA Statement:  NEPA is the Nation’s basic charter for protection of the environment.  NEPA is to provide decision-makers and the public full disclosure of the environmental consequences of taking an action so they can make informed decisions.  NEPA itself does not impose substantive duties mandating particular results, but prescribes the necessary process for preventing uninformed agency action.  At this time, the Corps anticipates completion of an Environmental Assessment will achieve the appropriate level of NEPA compliance for this project.

National Historic Preservation Act of 1966 [“NHPA”] (80 Stat 915; 16 USC 470a, et seq.) and amendments, including the 1992 amendments (PL 89-665 and PL 96-515).  Cultural Resources Statement:
 The Omaha District will comply with the NHPA and amendments and the procedures set forth in 33 CFR, Appendix C.  We will evaluate input by Indian Tribes, the North Dakota State Historic Preservation Officer, and any interested parties in response to this public notice.  The Corps' initial review is that the project would not affect properties listed, or eligible for listing, on the National Register of Historic Places.  In conjunction with this application, Lazy S Ranch has provided a copy of the Bismarck-Mandan Metroplitan Planning Organization’s Proposed Northern Regional Beltway Alternate:  A Class III Cultural Resource Inventory in Burleigh and Morton Counties, North Dakota [SHPO Reference # 02-1087] which includes the project area.

Section 404(b)(1) Guidelines [“Guidelines”] (40 CFR 230 Subpart B):  These Guidelines are the substantive environmental criteria used in evaluating the discharges of dredged or fill material in waters of the United States under Section 404 of the Clean Water Act and are applicable to all 404 permit decisions. The purpose of these Guidelines is to restore and maintain the chemical, physical, and biological integrity of United States waters through the control of discharges of dredged or fill material.  Fundamental to the Guidelines is an understanding that dredge or fill material should not be discharged into such waters unless it is demonstrated that such discharges would not have unacceptable adverse impacts either individually or in combination with existing and/or probable impacts of other activities affecting the environment.

Section 401 of the Clean Water Act [“Water Quality Certification”] (33 USC Section 1341) Water Quality Certification Statement:  The North Dakota Department of Health, Division of Water Quality, 1200 Missouri Avenue, P.O. Box 5520, Bismarck, North Dakota 58506-5520 will review the proposed project for State certification in accordance with the provisions of Section 401 of the Clean Water Act.   The certification, if issued, will express the State's opinion that the dredging project undertaken by Lazy S Ranch will not result in a violation of applicable water quality standards.  Although water quality certification is a prerequisite for issuance of a DA permit, certification alone does not guarantee a DA permit will be issued for the project.

Endangered Species Act of 1973 [“ESA”]  (16 USC 1531, et seq.)  ESA Statement:  Pursuant to the Endangered Species Act, the proposed project is being reviewed for impacts to threatened and/or endangered species and their critical habitat.  This project is located within the known range of the threatened piping plover, Charadrius melodus, and the endangered Interior least tern, Sterna antillarum.  In compliance with the Endangered Species Act, a preliminary may effect, however, is not likely to adversely effect has been made.  In addition, a determination of is not likely to adversely modify critical habitat for piping plovers has been made. 

Public Interest Review [33 CFR 325.3(c)(1)]: The public interest review procedures call for weighing the benefits that reasonably may be expected to accrue.  These are balanced against its reasonably foreseeable detriments and results in reaching a determination that expresses the public interest.  Public interest factors include all factors which may be, or may become, relevant to this project, such as conservation, economics, aesthetics, general environmental concerns, wetlands, historic properties, fish and wildlife values, flood hazards, floodplain values, land use, navigation, shoreline erosion and accretion, recreation, water supply and conservation, water quality, energy needs, safety, food and fiber production, mineral needs, considerations of property ownership and, in general, the needs and welfare of the people.  The decision whether to issue a permit is based on an evaluation of those factors and the probable impact, including cumulative impacts, and reflects the national concern for both the protection and utilization of important natural resources.

The 404(b)(1) Guidelines and the Public Interest Review are both administrative processes required as part of the Regulatory Program, but they are independent of each other.  A project must be in compliance with the Guidelines and must not be contrary to the public interest in order to be permitted by the Army Corps of Engineers.

Anyone whose interests may be affected by Lazy S Ranch’s proposed bank stabilization and access channel from a rural, waterfront residential development and marina proposal is invited to submit favorable or unfavorable written comments to the U.S. Army Corps of Engineers [Omaha District] North Dakota Regulatory Office, 1513 South 12th Street, Bismarck, North Dakota 58504.  Comments must be submitted on or before the date on the front of this notice to be considered in subsequent actions on this application.  For additional information, you may contact James Luther Winters, North Dakota State Program Manager [James.L.Winters@usace.army.mil] or Toni R. Erhardt, North Dakota Project Manager [Toni.R.Erhardt@usace.army.mil] or telephone (701) 255-0015 or visit the North Dakota Regulatory Office.
ATTACHMENTS







