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   PUBLIC NOTICE
Application No:            200460597                                                    


Applicant:                     ND Department of Transportation

Waterway:                    Devils Lake/Waters of the US               

Activity:                        US 281 from S of Minnewaukan to Maza    Issue Date:
              22 September 2004                                      Expiration Date:          12 October 2004                                 
21 Day Notice


North Dakota Regulatory Office                1513 South 12th Street     
Bismarck ND 58504


NOTICE OF

PENDING PERMIT EVALUATION

Introduction. The District Engineer, U.S. Army Engineer District, Omaha, Nebraska is evaluating a Department of the Army (DA) permit application from the North Dakota Department of Transportation [NDDOT], ATTN: Mark Gaydos, PE, Design Engineer, 608 East Boulevard Avenue, Bismarck, North Dakota 58505, for it’s US 281 from South of Minnewaukan to Maza, North Dakota Project (US 281 Project).   The application is being evaluated under Section 404 of the Clean Water Act [33 USC 1251, et seq.], which regulates the discharge of dredge or fill material in the Nation's waters.  As proposed, construction of the US 281 Project would result in discharges into Devils Lake and various other jurisdictional waters. 

· PUBLIC NOTICE.  The purpose of this public notice is to inform the public; Indian Tribes; Federal, state and local agencies/officials; and other interested parties of a 21-day comment period in which written comments regarding the US 281 Project may be submitted to the Army Corps of Engineers.  To be considered in our evaluation, written comments must be received, or postmarked, by Tuesday, October 12, 2004.   

· PUBLIC HEARING. The District Engineer will consider requests for holding a public hearing, for the purpose of gathering additional public interest information.  Before the expiration date of this notice, anyone may request, in writing, that a public hearing be held.  Requests for a public hearing should specifically state the reason(s) for holding a public hearing, and what additional information would be obtained.  If the District Engineer determines a public hearing is warranted, interested parties will be notified of the time, date and location.

Background Information.  US 281 is classified as a Principal Arterial and National Highway System route.  It is an integral part of the regional transportation network that provides the only paved north-south access between ND Highway 17 and ND Highway 57 within 38 miles to the west and 15 miles to the east.  Rising waters of Devils Lake threaten to inundate 28 of the 41 miles of US 281 within the project area.  At the current Lake elevation (approximately 1448.37), there is concern for safety due to wave action, accumulation of debris and water freezing on the roadway.  Documentation of these safety hazards has occurred on several occasions in the past few years.

The need for a project prompted NDDOT to begin formulation of a plan by identifying alternatives and potential impacts through the National Environmental Policy Act process in 2002.  The process concluded recently with a Revised Environmental Assessment and Findings of No Significant Impacts signed by the Federal Highway Administration. 

Project Proposal.

· DETAILS.  A DA permit application was received August 19, 2004 from NDDOT with additional information provided August 24th and September 15th.  

· PROJECT PURPOSE. The NDDOT’s “stated project purpose”, as described within the permit application is to “construct US 281 at an elevation and alignment that responds to the existing lake elevation, and the potential for increased flooding associated with rising lake levels”.  The US Army Corps of Engineers has determined the overall project purpose is to provide a safely passable roadway on the west side of Devils Lake.
· PROJECT LOCATION.  The NDDOT’s preferred alternative has been identified as the combination of Option 3, Alternative F-South (modified), Alternative C-North, and Option 4 from the environmental assessment.  [The alignment is shown on Attachments 1 through 6.]  US 281 would be moved to the west on a new alignment between Round Lake and Long Lake [Option 3].  It would connect to a township road three miles west of Minnewaukan and one mile south of the junction of US 281/ND 19.  ND 19 would be extended by approximately three and one-half miles to connect with the new roadway [Alternative F-South (modified)].  The preferred alternative would then proceed on the township road to US 2 [Alternative C-North], then would utilize the existing US 281 alignment between Churchs Ferry and Maza [Option 4].  For administrative reasons, NDDOT opted to segment Alternative F-South (modified) into F-South (modified) and 19 Connection.  Alternative C-North was segmented into C-North 1 and C-North 2.  The existing roadway would be abandoned/vacated at its current elevations.  Existing culverts would remain in place.  [The Federal Highway Administration’s Reevaluation of the Environmental Assessment and Finding of No Significant Impact dated September 2, 2004 specifically addresses issues associated with abandonment of the roadway and any future actions.]

· TIMELINE FOR CONSTRUCTION.  The NDDOT proposes to construct this project in phases over the next five (5) years.  The 19 Connection would be bid first, followed by Option 3 and F-South (modified), then C-North 1 and C-North 2.  Option 4 would be designed and bid only if the Lake continues rise and conditions warrant in the future.
· PROJECT DESCRIPTION.  The NDDOT has requested authorization to place fill in various waters of the US regulated under Section 404 of the Clean Water Act (jurisdictional) in conjunction with construction of the US 281 Project on the alignment described.  Jurisdictional waters include: Devils Lake and adjacent wetlands, including Round and Long Lakes, and tributary systems.  NDDOT proposes to bridge the crossing between Round and Long Lakes and possibly one other tributary crossing [Option 3].  Various types and sizes of culverts, or series of culverts are proposed to be utilized for the rest of the project.
The majority of the roadway would be designed to have a 24-foot driving surface with 8-foot paved shoulders on each side.  Total paved width would be 40 feet.  At intersections, the paved width would be widened to include a 12-foot turn lane.  Shoulder slopes vary from 3:1 to 6:1 and rock riprap will be incorporated in areas where erosion is likely to occur. [Reference Attachments 7 and 8]  For the 19 Connection between STA 7281+00 and STA 7298+00 design would be considerably different because no roadway currently exists and work would occur within Devils Lake. [Reference Attachment 9]  Designs for each segment are in various stages of development, except for Option 4, which will not be pursued unless conditions warrant.  
Quantity of fill proposed to be discharged in jurisdictional areas totals approximately 516,199 cubic yards.  Approximately 67,129 cubic yards would be required for Option 3; 294,121 cubic yards for F-South (modified), including the 19 Connection; 53,949 cubic yards for C-North 1 and C-North 2; and an assumed amount of 100,000 cubic yards for Option 4.  Contractors are responsible for securing borrow and disposal sites.  NDDOT reserves the right to accept or reject each site.  NDDOT would be required to provide locations, along with Section 106 and ESA clearance, to the Corps prior to their use.

In the interest of keeping this public notice at a manageable length, not all design information is included.  Copies of the designs provided by NDDOT with the application can be viewed at the North Dakota Regulatory Office, by appointment, or the NDDOT can be contacted directly.
· ANTICIPATED EFFECTS. 
· Wetlands and Other Waters of the United States.   Over twenty crossings of various jurisdictional wetlands and other waters of the US are proposed.  A contractor for NDDOT provided an initial determination of all waters of the US and completed wetland delineations along the entire alignment, with the exception of those within the corridor proposed to be impacted by Option 4.  5.0 acres of impact within the Option 4 corridor is an estimate.  Temporary impacts were calculated only for jurisdictional areas.
Approximately 74.6 acres of wetlands and other waters would be permanently impacted by construction; 45.29 acres are not subject to regulation under Section 404 of the Clean Water Act; 29.31 acres are subject to regulation under Section 404 (jurisdictional).  An additional 7.6 acres of jurisdictional waters would be temporarily impacted.  Approximately 11.39 acres of the permanent impacts identified would occur within Devils Lake; 2.32 acres of permanent impact and 0.45 acre of temporary impact would occur at the proposed crossing between Round Lake and Long Lake and the remainder of impacts would occur in various wetlands adjacent to Devils Lake or in tributary systems along the proposed route.  Individual impacts in the remaining areas vary in size from 0 to 1.5 acres.

· Woodlands.  Through aerial photo interpretation, the NDDOT determined that trees and shrubs located along the proposed routes consist mainly of shelterbelts located between 50 and 100 feet from the existing roadway centerlines.  Woodland impacts would be quantified and provided to the Corps as designs are completed.
MITIGATION.  NDDOT has committed to mitigating wetlands impacts on-site, adjacent to the proposed project, or in an approved NDDOT mitigation bank prior to or at the time of construction.  The NDDOT is responsible for development of mitigation design details in conjunction with completion of project designs for each segment.  Mitigation plans must be submitted to the Corps for review and acceptance prior to commencement of construction of the corresponding segment.

PERMITTING REQUIREMENTS.  Authorization, if determined appropriate, would be in the form of an individual permit for the entire project.  As designs and mitigation plans for each segment are completed, the NDDOT would be required to submit them to the Corps for review and approval prior to the commencement of construction.  The Corps would evaluate the information provided to determine compliance with permit conditions, acceptability of proposed mitigation plans and if additional coordination would be necessary. 

National Environmental Policy Act of 1969 [“NEPA”]  (42 USC 4321 et seq.; Public Law 91-190) NEPA Statement:  NEPA is the Nation’s basic charter for protection of the environment.  NEPA is to provide decision-makers and the public full disclosure of the environmental consequences of taking an action so they can make informed decisions.  NEPA itself does not impose substantive duties mandating particular results, but prescribes the necessary process for preventing uninformed agency action.  The Federal Highway Administration (FWHA) is considered the lead Federal agency responsible for compliance with NEPA.  ND DOT, in conjunction with Kadrmas, Lee and Jackson, completed an Environmental Assessment (EA) for this project in July of 2002 and a Revised EA in March of 2004.  The FHWA signed a Findings of No Significant Impact (FONSI) for the Revised EA on June 8, 2004.  Based on public concern, the EA and FONSI were reevaluated and a decision to validate the FONSI was made September 2, 2004.  Copies of these documents may be obtained by contacting the NDDOT.

National Historic Preservation Act of 1966 [“NHPA”] (80 Stat 915; 16 USC 470a, et seq.) and amendments, including the 1992 amendments (PL 89-665 and PL 96-515).  Cultural Resources Statement:
 As the primary funding agency for this project, the Federal Highway Administration is recognized as the lead Federal agency responsible for compliance with the NHPA.  Contained within the Revised EA, is correspondence confirming coordination and compliance.  By letter dated September 6, 2002, the North Dakota State Historic Preservation Officer concurred with the “No Historic Properties Affected” determination [NDSHPO REFERENCE NUMBER: 02-0702].

Endangered Species Act of 1973 [“ESA”]  (16 USC 1531, et seq.)  ESA Statement:  As the primary funding agency for this project, the Federal Highway Administration is recognized as the lead Federal agency responsible for compliance with the ESA.  Contained within the Revised EA, is correspondence confirming coordination and compliance.  By letter dated August 29, 2002, the US Fish and Wildlife Service concurred that no endangered species or critical habitat should be impacted by the proposed project.
Section 404(b)(1) Guidelines [“Guidelines”] (40 CFR 230 Subpart B):  These Guidelines are the substantive environmental criteria used in evaluating the discharges of dredged or fill material in waters of the United States under Section 404 of the Clean Water Act and are applicable to all 404 permit decisions. The purpose of these Guidelines is to restore and maintain the chemical, physical, and biological integrity of United States waters through the control of discharges of dredged or fill material.  Fundamental to the Guidelines is an understanding that dredge or fill material should not be discharged into such waters unless it is demonstrated that such discharges would not have unacceptable adverse impacts either individually or in combination with existing and/or probable impacts of other activities affecting the environment.

Section 401 of the Clean Water Act [“Water Quality Certification”] (33 USC Section 1341) Water Quality Certification Statement:  The North Dakota Department of Health, Division of Water Quality, 1200 Missouri Avenue, P.O. Box 5520, Bismarck, North Dakota 58506-5520 will review the proposed project for State certification in accordance with the provisions of Section 401 of the Clean Water Act.   The certification, if issued, will express the State's opinion that the project undertaken by the NDDOT will not result in a violation of applicable water quality standards.  Although water quality certification is a prerequisite for issuance of a DA permit, certification alone does not guarantee a DA permit will be issued for the project.

Public Interest Review [33 CFR 325.3(c)(1)]: The public interest review procedures call for weighing the benefits that reasonably may be expected to accrue.  These are balanced against its reasonably foreseeable detriments and results in reaching a determination that expresses the public interest.  Public interest factors include all factors which may be, or may become, relevant to this project, such as conservation, economics, aesthetics, general environmental concerns, wetlands, historic properties, fish and wildlife values, flood hazards, floodplain values, land use, navigation, shoreline erosion and accretion, recreation, water supply and conservation, water quality, energy needs, safety, food and fiber production, mineral needs, considerations of property ownership and, in general, the needs and welfare of the people.  The decision whether to issue a permit is based on an evaluation of those factors and the probable impact, including cumulative impacts, and reflects the national concern for both the protection and utilization of important natural resources.

The 404(b)(1) Guidelines and the Public Interest Review are both administrative processes required as part of the Regulatory Program, but they are independent of each other.  A project must be in compliance with the Guidelines and must not be contrary to the public interest in order to be permitted by the Army Corps of Engineers.

Anyone whose interests may be affected by NDDOT’s proposal is invited to submit favorable or unfavorable written comments to the U.S. Army Corps of Engineers [Omaha District] North Dakota Regulatory Office, 1513 South 12th Street, Bismarck, North Dakota 58504.  Comments must be submitted on or before the date on the front of this notice to be considered in subsequent actions on this application.  For additional information, you may contact Daniel E. Cimarosti, Acting North Dakota State Program Manager [Daniel.E.Cimarosti@usace.army.mil] or Toni R. Erhardt, North Dakota Project Manager [Toni.R.Erhardt@usace.army.mil] or telephone (701) 255-0015 or visit the North Dakota Regulatory Office.
Request to Postmasters:  Please post this notice in a conspicuous place until the expiration date specified at the top of page one.

Notice to Editors:  This notice is provided for your use in developing news stories only.

ATTACHMENTS







