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   PUBLIC NOTICE

Application No:
200360116


         Applicant:
Steele –Traill Counties Water  

                                                                 Resource District


        Waterway:
Unnamed tributary of the 

                                             South Branch of Goose River


            Activity:                         Drain Construction  


                                                    Issue Date:
                             October 31, 2003


                                            Expiration Date:
                         November 29, 2003

30-Day Notice


North Dakota Regulatory Office                    1513 South 12th Street     
Bismarck ND 58504


NOTICE OF

PENDING PERMIT EVALUATION

Introduction. The District Engineer, U.S. Army Engineer District, Omaha, Nebraska is evaluating a Department of the Army (“DA”) permit application from the Steele – Traill Counties Water Resource Districts (Districts) for the construction of a drain in an unnamed tributary to the South Branch of the Goose River.  This application is being evaluated under Section 404 of the Clean Water Act [33 USC 1251, et seq] that regulates the discharge of dredge, or fill material in the Nation’s waters.   In conjunction with this proposal, fill material would be discharged into jurisdictional waters.

· PUBLIC NOTICE.  The purpose of this public notice is to inform the public; Federal, Indian Tribes, state and local agencies/officials; and other interested parties of a 30-day comment period in which written comments in conjunction with Steele – Traill Counties Water Resource Districts Drain Construction may be submitted to the Army Corps of Engineers.  Solicitation of comments regarding impacts on endangered species, historic properties, water quality, general environmental concerns and other public interest factors are discussed on pages 5 and 6.  Written comments must be postmarked by Saturday, November 29, 2003, prior to closure of the public notice administrative record.  

· PUBLIC HEARING. Before the expiration date of this notice, anyone may request, in writing, that a public hearing be held to consider this application.  Requests shall specifically state the reason(s) for holding a public hearing.  The District Engineer shall determine whether a hearing is necessary to obtain additional public interest information.  If a public hearing is warranted, interested parties will be notified of the time, date, and location.

Background Information.  The proposed project area, located in eastern Steele County, is within a natural tributary to the South Branch of the Goose River.  This unnamed drainage basin and the Districts’ drain assessment area encompass approximately the same land surface area. No cross-basin transfer of water is proposed.  Northern Plains Environmental, Inc (Consultant) conducted the wetland delineation along the proposed drain and identified 12 wetland areas, with a total acreage of 112.08 acres.  See Attachments 2 – 5.  This delineation acreage does not include the wetlands within the channel area.  The Consultant estimated the total wetland acreage within the assessment area at 670.25 acres.  There are currently two established lateral drains.  Lateral “A” is located on the south side and parallel to the roadway located on the section line between Sections 25/36, Township 146 North, Range 54 West.  Lateral “B” is located on the north side and parallel to the roadway located on the section line between Sections 1/12, Township 145 North, Range 54 West.  Both Laterals A and B drain from the east to the west.  See Attachment 1. 

Historical Information.  The Districts have recognized this natural drainage as Steele, Traill Counties Drain Number 2 (Drain) since 1969, but the process to establish this drain as a multi-county assessed drain began in 2001.  The Steele County Water Resource District (District) provided information indicating, that in November 1989, the District authorized a clean out of a drain located in the SW ¼ Section 12, Township 145 North, Range 54 West, Steele County. That drainage permit application indicates that the drain was constructed in the late 1960’s or early 1970’s.  Additional information indicates that in October 1981, the Steele County Water Management and Drain Board authorized a clean out of an existing drain located in Sections 13 and 24, Township 145 North, Range 54 West, Steele County.  A Steele County Water Management, Formal Drainage Complaint form, dated November 1999, indicates cleanout activity of old ditches on Section 35, Township 145 North, Range 54 West, Steele County.  This complaint form indicates “these ditches are on record at the NRCS (USDA) Office and were there from 1985”.  

Historical Culvert Information.  In an agreement letter, between the Steele County Water Management Board and the Steele County Commissioners, dated October 12, 1971, approved the replacement of the 36 inch and 24 inch culvers with a 60-inch culvert.  This culvert replacement was for the crossing located between Sections 12/13, Township 145 North, Range 54 West, Steele County.  The Districts provided no other historical culvert/bridge information.        

DETAILS.  An incomplete DA permit application, dated March 24, 2003, was received from the Steele - Traill County Water Resource Districts.  The application was considered complete on October 20, 2003. 
PROJECT PURPOSE. The Districts stated project purpose, includes the replacement of culverts and bridges that were not strategically located or placed at gradient levels.  Many of the culverts previously placed in the drainage system are undersized and cannot properly handle the amount of water flow.  Intermittent clean out efforts conducted by local landowners over the past years were not engineered or designed to be compatible with the entire drainage system of Drain 2.  Therefore the proposed construction and design will both solve water flow problems and allow timely removal of excessive surface water.  

·  The Army Corps of Engineers has determined the basic project purpose is to facilitate the movement of water.         
· The Army Corps of Engineers has determined that the overall project purpose is to construct a drainage system that facilitate the movement of water reducing potential water damage to row crops adjacent to an unnamed tributary to the South Branch of the Goose River in eastern Steele County, North Dakota. 
· PROJECT LOCATION.  The location of the drain and culvert replacement would occur in the Sections 1, 12, 13, 24, 35 and 36 Township 145 North, Range 54 West, Steele County.  Additional culvert replacements would occur in Sections 25 and 36, Township 146 North, Range 54 West, Steele County.  Installation of a low over-fall grade stabilization structure would occur in Section 24, Township 146 North, Range 54 West, Steele County.  
· PROJECT DESCRIPTION.  The proposed work will be within and adjacent to an unnamed, natural waterway having a total length of approximately 50,500 linear feet.  With the exception of the low over-fall grade stabilization structure and proposed work in Section 24, the majority of the proposed work will directly impact the upper half of the waterway.  The proposed project involves: (1) dredging/excavation of 174,139.8 cubic yards of material to create/improve a drain for approximately 30,380 linear feet of this unnamed waterway.  The dredged material would be spoiled adjacent to the drain on uplands.  The upstream reach of the dredging/excavation begins near the ½ section line of Sections 35/36, Township 145 North, Range 54 West; Station 00+00.  The dredging/excavation extends northward through Sections 12, 13, 24 and 25, Township 145 North, Range 54 West, and terminates in the SW ¼ Section 1, Township 145 North, Range 54 West. Steele County; Station 303+80.  The proposed excavated/dredge channel will have a bottom width of 8.0 feet with 4: 1 sideslopes. Excavation/dredging depths will range from less than 0.5 feet to approximately 4.5 feet.  See Attachments 6 and 7.  The Applicant states that during construction phases or respread plans it is not the intent of Steele-Traill Counties Water Resource District Boards to discharge any fill or spoil materials in any of the wetlands identified along or in the easement corridor of Drain 02.  Attachment 8 indicates the proposed location of the drain construction. The Contractor will flag wetlands before construction begins.  After sediments and spoils materials have been removed and respread within the easement corridor, the wetlands will be monitored by the Contractor and if any materials are found in identified wetlands, the area will be recorded and a restoration plan will be initiated to restore the affected wetland back to its original functions and values.         
(2) Road crossing work and culvert installation;
                                                                                                                 Proposed

Location                                     Map Number       Existing Culverts     Replacement  

                                                                                                                  Culverts

Work Proposed Main Drain.

On the line between 

Sections 35/36, T145N,R54W           1                    18” x 42’ CMP        30” x 60’ CMP                    Station #   10+00                                                      E. - 1119.70           E. - 1119.10’

Station # 29+10                                  2                   24” x 34’ CMP        36” x 60’ CMP

                                                                                 E. – 1117.80          E. – 1117.00’

On the line between

Sections 25/36, T145N, R54W          3                    24” x 60’ CMP       42” x 60’ CMP

Station # 38+70                                                        E. – 1118.20         E. - 1115.80’

On the line between

Sections 24/25, T145N, R54W          4                     30” x 60’ CMP       48” x 60’ CMP

Station # 93+50                                                         E. -1112.50’         E. –1110.08’

Section 24, T145N, R54W                 5                     52” x 37’ CMP       54” x 60’ CMP

Station # 112+50                                                       E. – 1108.30’       E. – 1108.95’

On the line between

Sections 13/24, T145N, R54W          6                     48”x 36’ CMP        60” x 60’ CMP

Station # 156+20                                                       E. – 1102.90’       E. – 1103.02’

On the line between

Sections 12/13, T145N, R54W          7                     60” x 30’ CMP     72” x 54” x 92.8’

Station # 216+00                                                        E. – 1097.50       Drop Structure

                                                                                                                E. – 1097.10’

On the line between

Sections 1/12, T145N, R54W            8                     72” x 40’ CMP      72” x 60’ CMP

Station # 281+50                                                       E. - 1087.70’        E. – 1086.05’      

Work Proposed Along Lateral B

On the line between 

Sections 1/12, T145N, R54W            9                    24” x 28’ CMP       72” x 54” x 74.1’

                                                                                                               Drop Structure

                                                          10                    24” x 30’ CMP      72” x 60’ CMP

Bridge Replacement Work

On the line between Sections       

Section 1, T145N, R54W and           11                    Remove bridge  12’8” x 8’1” x 60’

Section 36, T146N, R54W                                                                          CMP Arch

Station # 345+00

On the line between 

Sections 25/36, T146N, R54W         12                     Remove bridge  15’4” x 9’8” x 70’

Station 424+00                                                                                            CMP Arch

Work Proposed Along Lateral A

On the line between

Sections 25/36, T 146N, R54W        13                                                 48” x 36” x 57’

                                                                                                               Drop Structure

                                                                                                               48”x 36’x 70.6’                                                                                                                                    Drop Structure

Work proposed near confluence   14                                        Install Low Overfall
      with South Branch Goose River                                  Grade Stabilization Structure                                                                                                             

E. =Upstream Invert Elevation

(3) The proposed work located near the confluence with the South Branch of the Goose River involves the installation of a low overfall grade stabilization structure under the roadway on the line between Sections 24/25, Township 146 North, Range 54 West and to create a grassy waterway with a 20 foot bottom and 6:1 sideslopes between the low overfall grade stabilization structure and the South Branch of the Goose River to maintain the Drain’s design gradient level.  

· PROJECT’s LIFE-CYCLE.  The proposed project modification is designed to be permanent.
· CONSTRUCTION METHODS.  Construction-related activities would be completed with backhoe, dozers and scrapers.
· PROJECT BENEFITS.  It is the Corps understanding that the proposed project would improve the hydraulic residence time from a 5 year – 24 hour basin wide (assessment area wide) precipitation event to less than 48 hours.       
ANTICIPATED ADVERSE ENVIRONMENTAL IMPACTS.   
                              Anticipated adverse impacts under the proposed project.

· Special Aquatic Sites - Wetlands.  Less than 1.0 acre of wetlands would be impacted (filled) by the construction work associated with the installation of new culverts and the extension of existing culverts.  The channel for the drain would convert an estimated additional 20.9 acres of intermittent stream wetlands into a drain.  The North Dakota Regulatory Office inquired concerning the Districts legal authority over any proposed drainage projects utilizing road ditches or upland drainage ditches to convey water to Drain 2.  In response to the legal authority question, the Districts indicated, Drainage projects in North Dakota utilizing road ditches are controlled by the political subdivision responsible for the road right of way. (Chapter 24 North Dakota Century Code – County Roads Chapter-24-05, Township Roads Chapter 24-06) Legal Drains under the supervision and control of the Water Resource District are authorized by Chapters 61-16.1 and 61-21 of the North Dakota Century Code.  Political Subdivisions can give a right of way easement to the district when such legal Drains are designed to utilize road ditches.  No such right of way is contemplated in Steele-Traill Drain No. 2, which involves maintenance and clean out of a natural watercourse.  Any “upland drainage” which would drain a watershed area of more than 80 acres or legal lateral drains pursuant to North Dakota Century Code 61-16.1-49, would require a permit from the district.  There are no plans existing or under consideration at this time for any such drainage into Steele-Traill Drain No. 2.                  

· Current patterns and water circulation.  There will be secondary impacts to an all twelve-wetland areas due to lower waters levels, the acreage amount has not been determined.                                         
· 303(D) WATERS.  Section 303(d) of the Clean Water Act requires each State to identify waterbodies which are considered water quality limited requiring load allocations, waste load allocations or total maximum daily loads (“TMDL”).  Based on the North Dakota Unified Watershed Assessment, FY 1999 (September 25, 1998).  The Goose River watershed has been identified as a Category I Watershed – High Priority.  Category I watersheds are defined as watersheds in need of restoration.
· MITIGATION.  None offered.  

· ALTERNATIVES.  1) No action; 2) The Steele – Traill County Water Resource District offered no alternatives.  

Additional Information.

National Environmental Policy Act of 1969 [NEPA]  (42 USC 4321 et seq.; Public Law 91-190) NEPA Statement:     NEPA is the Nations basic charter for protection of the environment.  NEPA is to provide decision-makers and the public full disclosure of the environmental consequences of taking an action so they can make informed decisions.  NEPA itself does not impose substantive duties mandating particular results, but prescribes the necessary process for preventing uninformed agency action.

National Historic Preservation Act of 1966 [NHPA] (80 Stat 915; 16 USC 470a, et seq.) and amendments, including the 1992 amendments (PL 89-665 and PL 96-515).  Cultural Resources Statement:
  The Omaha District will comply with the NHPA and amendments and the procedures set forth in 33 CFR, Appendix C.  We will evaluate input by the North Dakota State Historic Preservation Officer, Indian Tribes, and any interested parties in response to this public notice.  

Section 404(b)(1) Guidelines [Guidelines] (40 CFR 230 Subpart B):  These Guidelines are the substantive environmental criteria used in evaluating the discharges of dredged or fill material in waters of the United States under Section 404 of the Clean Water Act and are applicable to all 404 permit decisions.  The purpose of these Guidelines is to restore and maintain the chemical, physical, and biological integrity of United States waters through the control of discharges of dredged or fill material.  Fundamental to the Guidelines is an understanding that dredge or fill material should not be discharged into such waters unless it is demonstrated that such discharges would not have unacceptable adverse impacts either individually or in combination with existing and/or probable impacts of other activities affecting the environment.

Section 401 of the Clean Water Act [Water Quality Certification] (33 USC Section 1341) Water Quality Certification Statement:  The North Dakota Department of Health, Division of Water Quality, 1200 Missouri Avenue, P.O. Box 5520, Bismarck, North Dakota 58506-5520 will review the proposed project for State certification in accordance with the provisions of Section 401 of the Clean Water Act.   The certification, if issued, will express the State's opinion that the project undertaken by the Steele – Traill Counties Water Resource Districts will not result in a violation of applicable water quality standards.  Although water quality certification is a prerequisite for issuance of a DA permit, certification alone does not guarantee a DA permit will be issued for the project.

Endangered Species Act of 1973 [ESA]  (16 USC 1531, et seq.)  ESA Statement:  Pursuant to the Endangered Species Act, the proposed project is being reviewed for impacts to threatened and/or endangered species and their critical habitat.  The determination on listed and candidate species, including but not limited to, the American bald eagle (Haliaeetus leucocephalus) is no effect.        

Public Interest Review [33 CFR 325.3(c)(1)]: The public interest review procedures call for weighing the benefits that reasonably may be expected to accrue.  These are balanced against its reasonably foreseeable detriments and results in reaching a determination that expresses the public interest.  Public interest factors include all factors which may be, or may become, relevant to this project, such as conservation, economics, aesthetics, general environmental concerns, wetlands, historic properties, fish and wildlife values, flood hazards, floodplain values, land use, navigation, shoreline erosion and accretion, recreation, water supply and conservation, water quality, energy needs, safety, food and fiber production, mineral needs, considerations of property ownership and, in general, the needs and welfare of the people.  The decision whether to issue a permit is based on an evaluation of those factors and the probable impact, including cumulative impacts, and reflects the national concern for both the protection and utilization of important natural resources.

The 404(b)(1) Guidelines and the Public Interest Review are both administrative processes required as part of the Regulatory Program, but they are independent of each other.  A project must be in compliance with the Guidelines and must not be contrary to the public interest in order to be permitted by the Army Corps of Engineers.

Other Permits and Authorizations.   State of North Dakota, Office of the State Engineer Permit No. 1727

Anyone whose interests may be affected by the Steele – Traill Counties Water Resource Districts plan is invited to submit favorable or unfavorable written comments to the U.S. Army Corps of Engineers [Omaha District] North Dakota Regulatory Office, 1513 South 12th Street, Bismarck, North Dakota 58504.  

Comments must be submitted on or before the date on the front of this notice to be considered in subsequent actions on this application.  E-mail comments are acceptable, but a signature copy must be received at the North Dakota Regulatory Office NLT November 29, 2003.  
For additional information, you may contact James L. Winters, North Dakota State Program Manager [James.L.Winters@usace.army.mil] or William A. May, North Dakota Project Manager [William.A.May@usace.army.mil] or phone (701) 255-0015 or visit the North Dakota Regulatory Office.
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