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   PUBLIC NOTICE

Application No: Regional General Permit 04-01 (200420001)


Applicant: General Public
Waterway: Lake Sakakawea; Lake Oahe
Activity: Boat Access and Related Activities
Issue Date: March 1, 2004
          Expiration Date: March 15, 2004
15 Day Notice


North Dakota Regulatory Office                1513 South 12th Street     
Bismarck ND 58504


NOTICE OF 

PENDING PERMIT EVALUATION

Introduction:  In accordance with Title 33 CFR Section 325.2, paragraph (e)(2) and Title 33 CFR Section 325.5, paragraph (c), as published November 13, 1986, in the Federal Register, Volume 51, Number 219, the U.S. Army Corps of Engineers (Corps), Omaha District proposes to issue a Regional General Permit (RGP) for expansion and extension of boat ramps within Lakes Sakakawea and Oahe.  Also proposed for authorization is construction and expansion of access roads, bank stabilization, parking areas, and vehicular “turn-arounds”, if they are undertaken in conjunction with boat ramp construction or extensions.

This RGP is being processed under the provisions of Section 10 of the Rivers and Harbors Act of 1899 (33 USC 403) and Section 404 of the Clean Water Act (33 USC 1344). The District Engineer is authorized to use an alternative procedure for evaluating permit applications for categories of activities that are substantially similar and will cause only minimal individual or cumulative impacts.  This alternative procedure may also avoid the unnecessary duplication of regulatory control exercised by other government agencies.

Public Notice:  The purpose of this public notice is to inform the public, Indian Tribes, Federal, state and local agencies/officials, and other interested parties of a 15-day comment period in which written comments may be submitted to the Corps.  Solicitation of comments regarding impacts on endangered species, historic properties, water quality, general environmental concerns and other public interest factors are discussed herein.  Written comments must be postmarked by March 15, 2004, prior to closure of the public notice administrative record.
Public Hearing:  Before the expiration date of this notice, anyone may request, in writing, that a public hearing be held to consider this application.  Requests shall specifically state the reason(s) for holding a public hearing.  The District Engineer shall determine whether a hearing is necessary to obtain additional public interest information.  If a public hearing is warranted, interested parties will be notified of the time, date, and location.

Background:  Lake Sakakawea was formed by the construction of Garrison Dam in 1953. Located on the upstream end of the Missouri River in North Dakota, Lake Sakakawea covers about 368,000 surface acres and has about 1,600 miles of shoreline throughout six counties.  Lake Oahe, formed by the Oahe Dam in South Dakota, covers about 40,000 to 80,000 surface acres in North Dakota.

In the 50 years since closure of the Garrison and Oahe Dams, water levels are at, or near, historic lows.  Consequently, with the upcoming 2004 and beyond, boating and recreational seasons, accessing the waters of the Lakes Sakakawea and Oahe, in a safe, timely and efficient manner, by recreational users, has become an important, urgent and challenging mission of the Corps and its customers and stakeholders.  During recent public meetings with Corps customers, strong messages were delivered to the Corps, in conjunction with the Corps developing workable solutions and finding creative approaches to ensure that safe, reliable and reasonable Lake access would be a reality at the time of ice-out in 2004.  Corps customers and others have stated that providing access to the Lakes is critical to the economic base of the regions and that a state-of-emergency would exist if there were little or no access to them at the time of ice-out.  The Corps has determined that Lake Sakakawea has between 22 and 25 boat ramps that would be usable at elevation 1813 feet above mean sea level (msl) provided proper maintenance, rehabilitation, repair, or reconstruction occur.  The Corps and its partners have determined that two methods to provide safe, timely and efficient lake access are (1) extending existing ramps and (2) constructing new ramps.  In addition, new roadways and vehicle and trailer parking areas would need to be established as secondary components to some ramp activities.

Recently, the Corps met with its partners to find solutions, taking necessary steps to address future recreational access problems.  On January 22, 2004, the Corps met with Federal and State agencies to develop an RGP addressing boat access on Lakes Sakakawea and Oahe during low water.  Information describing possible parameters of such an RGP was distributed at the meeting.  On February 2nd, a letter was sent to the agencies requesting comments by February 20th concerning RGP activities and thresholds.  On February 26th a final meeting was convened to establish RGP activities and thresholds.  Time-sensitive milestones have been established in conjunction with activities associated with Corps contracting, permitting, and construction for completing ramp and other construction activities in early 2004 before ice-out.

Purpose:  The Corps’ basic project purpose is to provide boat access.  The overall project purpose is to ensure boating access during low water conditions.

Location:  The RGP would be applicable on Lake Sakakawea, i.e., from Garrison Dam, upstream to river mile 1568.0; and on Lake Oahe from the North Dakota-South Dakota state line, upstream to river mile 1303.0.

Proposed Activities:  If approved, this RGP would authorize extending/constructing boat ramps and the following facilities if associated with boat ramps: dredging, erosion protection, bank stabilization, turn-arounds, roadways, parking areas, and cofferdams.  For construction of new facilities the Corps would coordinate with the U.S. Environmental Protection Agency, U.S. Fish and Wildlife Service, North Dakota Game and Fish Department, and North Dakota Department of Health prior to permitting construction.  These agencies will be provided a copy of the new construction proposal and given five (5) working days to provide comments to the NDRO.  This coordination would not occur for expansion, improvement, or extension of existing facilities.  Ramp and other construction activities, proposed under this RGP, are designed to be environmentally sustainable, ensuring the protection of the valuable aquatic resources of Lakes Sakakawea and Oahe for future generations.  Activities proposed for authorization under this General Permit include the following:

(1)  Boat Ramps:  Boat ramps (extensions and new ramps) shall be constructed of poured concrete, pre-cast concrete planks, slabs, PSP, gravel into forms, or steel mesh sections not exceeding eight (8) inches in thickness.  Bedding material, if required would consist of rock, crushed stone, gravel, stone spall, or other suitable type material and shall not exceed two (2) feet in thickness.  The minimum amount of fill to cross cut-banks is also authorized.  No boat ramp shall exceed 500 feet in length or 80 feet in width (for extensions, existing dimensions would not be included).

(2)  Ramp Erosion Protection:  Boat ramps are proposed for protection from wind, water, wave and other forms of erosion by the discharge and placement of suitable rock riprap material on all sides of a ramp.  A maximum of three (3) cubic yards of riprap material per linear foot of ramp is anticipated, or the minimum necessary, placed for the purpose of preventing erosion of a ramp.  

(3)  Bank Stabilization:  Bank stabilization activities necessary for erosion prevention, in conjunction with ramp activities, are being proposed, which include the discharge and placement of suitable rock riprap material in an area measuring, and not to exceed, one hundred and fifty (150) linear feet on each side of a ramp.  A maximum of three (3) cubic yards of riprap per linear foot of shoreline is being proposed.  The use of filter fabric beneath the proposed rock structure is not required.

(4)  Access Roads, Turn-around & Parking Areas:  Proposed new roadway work would not exceed 24 feet in width.  Turn-around areas shall not exceed one half- (½) acre.  Temporary parking areas shall not exceed two (2) acres.  Granular/earthen surfacing for access roads, turn-around areas, and parking areas shall not exceed eight (8) inches in thickness and the base material shall not exceed two (2) feet in thickness.  The minimum amount of fill to cross cut-banks is also authorized.  These areas shall be minimally constructed to safely accommodate the public.  Modification, maintenance, expansion and/or improvement to existing access roadways and parking areas are also being proposed for authorization at this time.

(5) Sediment/Debris Removal & Dredging for Ramp Access (Access Channels):  Excavation/removal of accumulated sediment/debris, dredging to provide ramp access, and dredging to provide or maintain access channels to ramps are being proposed for authorization.  Dredging for the aforementioned purposes shall not exceed ten thousand (10,000) cubic yards per ramp facility.  Silt curtains would be required to isolate any anticipated turbidity for dredging exceeding 200 cubic yards.

(6) Disposal Sites:  Construction debris and dredged spoil material would be disposed at a location approved by the District Engineer prior to any disposal activities.

(7) Cofferdams:  Cofferdams, necessary for proposed construction activities, would be limited to the minimum necessary to construct, extend or repair a ramp, to facilitate the removal of sediment/substrate, or to facilitate necessary dredging activities.  Cofferdams would be removed in their entirety upon completion of construction activities and the affected lake bottom would be restored to its pre-construction condition.
Life Cycle:  The life of the RGP is proposed for five (5) years.  If issued, review will occur yearly and permit modifications may be made.  On Lake Sakakawea, the RGP is proposed for use only when the lake elevation is at, or below, 1830 feet msl.  On Lake Oahe, the RGP is proposed for use only when the lake elevation is at, or below, 1605 feet msl.
Construction Methods:  Construction methods will conform to industry standards or to Corps direction.  Contractors shall not create safety hazards.
Anticipated Effects:  Natural substrate would be modified by the addition of concrete, rock, or gravel.
Anticipated Environmental Impacts:  A minimal amount of fish and aquatic organism habitat is expected to be permanently modified by this work.  In addition, the endangered Interior Least Tern [Sterna antillarum] and the threatened Piping Plover [Charadrius melodus], which nest on islands and sandbars within the lakes, and the endangered Pallid Sturgeon [Scaphirhynchus albus], which is a known inhabitant a portion of these aquatic systems, and the threatened Bald Eagle [Haliaeetus leucocephalus], which utilizes the riparian areas for roosting and nesting are not expected to be permanently adversely affected by the proposed lake access activities.  Both terrestrial and aquatic animals would relocate to nearby sites during construction activities.  Benthic organisms would sustain minor adverse impacts.
Wetlands and Other Waters of the United States:  No wetland impacts are anticipated and would be avoided where possible.  Proposed activities should not impact the floodway/floodplain in a substantial negative way.  
Woodlands:  No impacts affecting established woodlands are anticipated.  The lower lake elevations where work would occur was, until recently, lakebed. 
Grasslands:  Construction activities at new ramp sites would destroy small amounts of terrestrial vegetation.  Corps and contractor workers would be instructed to remove only that portion of vegetation, which is necessary to complete the activity.  The loss of vegetation would be minor and not pose risk to the plant ecosystem.
Mitigation:  Throughout the rigorous process of preparing both Lakes for the upcoming 2004 and beyond recreational seasons, substantial efforts were made by the Corps and several of its partnering agencies to identify potential adverse environmental and cultural resource impacts that may or could result from the above-described activities, and worked to ensure that any potential permanent impacts would held to a minimum.  Therefore, no compensatory-type mitigation is required or presented by the Corps.  However, should it be necessary that the goal of reaching environmental sustainability, in conjunction with the above-mention activities, cannot be achieved, the Corps would then take the appropriate measures to ensure the goal is achieved.

Alternatives:  The Corps and its Federal and State Partners have examined numerous alternatives to address the need for safe and reliable Lake access during the 2004 and beyond recreational seasons.  The proposed activities, described above, meet the expressed need.

National Environmental Policy Act of 1969 [NEPA]  (42 USC 4321 et seq.; Public Law 91-190) NEPA Statement:  NEPA is the Nation’s basic charter for protection of the environment.  NEPA is to provide decision-makers and the public full disclosure of the environmental consequences of taking an action so they can make informed decisions.  NEPA itself does not impose substantive duties mandating particular results, but prescribes the necessary process for preventing uninformed agency action.

National Historic Preservation Act of 1966 [NHPA] (80 Stat 915; 16 USC 470a, et seq.) and amendments, including the 1992 amendments (PL 89-665 and PL 96-515).  The Omaha District will comply with the NHPA and amendments and the procedures set forth in 33 CFR, Appendix C.  We will evaluate input by Indian Tribes, the North Dakota State Historic Preservation Officer, and any interested parties in response to this public notice.

Section 404(b)(1) Guidelines [Guidelines] (40 CFR 230 Subpart B):  These Guidelines are the substantive environmental criteria used in evaluating the discharges of dredged or fill material in waters of the United States under Section 404 of the Clean Water Act and are applicable to all 404 permit decisions. The purpose of these Guidelines is to restore and maintain the chemical, physical, and biological integrity of United States waters through the control of discharges of dredged or fill material.  Fundamental to the Guidelines is an understanding that dredge or fill material should not be discharged into such waters unless it is demonstrated that such discharges would not have unacceptable adverse impacts either individually or in combination with existing and/or probable impacts of other activities affecting the environment.

Section 401 of the Clean Water Act [Water Quality Certification] (33 USC Section 1341) Water Quality Certification Statement:  The North Dakota Department of Health, Division of Water Quality, 1200 Missouri Avenue, P.O. Box 5520, Bismarck, North Dakota 58506-5520 will review the proposed project for State certification in accordance with the provisions of Section 401 of the Clean Water Act.   The certification, if issued, will express the State's opinion that the activities authorized by the RGP would not result in a violation of applicable State water quality standards.

Endangered Species Act of 1973 [ESA]  (16 USC 1531, et seq.)  ESA Statement:  Pursuant to the Endangered Species Act, projects proposed under this RGP would be reviewed for impacts to threatened and endangered species and their critical habitat.  If an individual activity proposed for authorization by this RGP may affect a species designated as threatened or endangered or adversely affect critical habitat, the Corps will contact the U.S. Fish and Wildlife Service before completing the permit determination.

Public Interest Review [33 CFR 325.3(c)(1)]: The public interest review procedures call for weighing the benefits that reasonably may be expected to accrue.  These are balanced against its reasonably foreseeable detriments and results in reaching a determination that expresses the public interest.  Public interest factors include all factors which may be, or may become, relevant to this project, such as conservation, economics, aesthetics, general environmental concerns, wetlands, historic properties, fish and wildlife values, flood hazards, floodplain values, land use, navigation, shoreline erosion and accretion, recreation, water supply and conservation, water quality, energy needs, safety, food and fiber production, mineral needs, considerations of property ownership and, in general, the needs and welfare of the people.  The decision whether to issue a permit is based on an evaluation of those factors and the probable impact, including cumulative impacts, and reflects the national concern for both the protection and utilization of important natural resources.

The 404(b)(1) Guidelines and the Public Interest Review are both administrative processes required as part of the Regulatory Program, but they are independent of each other.  A project must be in compliance with the Guidelines and must not be contrary to the public interest in order to be permitted by the Army Corps of Engineers.

Anyone whose interests may be affected by the proposed RGP is invited to submit written comments to the U.S. Army Corps of Engineers [Omaha District] North Dakota Regulatory Office, 1513 South 12th Street, Bismarck, North Dakota 58504.  Comments must be submitted on or before the date on the front of this notice to be considered in subsequent actions on this proposal.  For additional information, you may contact Daniel E. Cimarosti, Acting North Dakota State Program Manager [Daniel.E.Cimarosti@usace.army.mil] or Toni Erhardt, North Dakota Project Manager [Toni.R.Erhardt@usace.army.mil] by e-mail, or telephone (701) 255-0015.

APPENDIX A – GENERAL CRITERIA

(Proposed Conditions)

All interested parties proposing work under this Regional General Permit are required to contact the U.S. Army Corps of Engineers, at either the Garrison Project Office for work on Lake Sakakawea (PO Box 527, Riverdale, ND 58565; tel 701-654-7411; fax 701-654-7691) or the Oahe Project Office in Bismarck for work on the North Dakota portion of Lake Oahe (1513 South 12th Street, Bismarck, North Dakota, 58504; tel 701-255-0015; fax 701-255-4917).  Contact with one of these offices is required in advance so that a determination can be made that the work meets the terms and conditions of the RGP.

The following information is required:

1.  Name, address, and telephone number of the applicant responsible for the work and the owner of the affected land, if other than the applicant.

2.  A written description of the proposed work including the purpose and need; type, composition and volume of fill and/or excavated material; length, width and depth of fill material and/or excavation area; disposal site for the excavated material; types and numbers of equipment to be used; impacts to wetlands, streams or other waters of the United States; and any other pertinent, supporting data.  

3.  A written legal description of the project location including section, township, range, and county.

4.  Names, addresses, and telephone numbers of adjacent property owners.

5.  A set of drawings on 8 1/2 by 11 inch paper, with dimensions of the proposed work, showing:

a.  The project location, including the disposal site locations.  A photocopy excerpt from a USGS quadrangle, county road map, or FSA map is acceptable.  (Photographs would be helpful.)

b.  A plan or top view of the project area.

c.  A typical cross-section or side view of the project area.

The information submitted must clearly describe the work so the Corps can determine whether or not the work complies with the terms and conditions of this Regional General Permit.

No project may proceed until notification approval has been received from the Corps that the proposal meets the Regional General Permit criteria.

Any authorization granted under this Regional General Permit would be subject to the following proposed conditions:

(1) The District Engineer has the discretion to require an individual permit on a case-by-case basis for any activity described herein.

(2) This authorization does not obviate the need to obtain any other Federal, state or local authorizations as required by law, does not grant any property rights or exclusive privileges, does not authorize any injury to the property rights of others, and does not authorize interference with any existing or proposed Federal project.

(3) The permittee must comply with any special conditions that may be added by the Corps.

(4) In issuing this permit and giving approval to perform work under this permit, the Federal Government does not assume any liability for damages to the permitted project, or uses thereof, as a result of current or future activities undertaken by or on behalf of the United States in the public interest; damages to persons, property, or to other permitted or unpermitted activities or structures caused by the activity authorized by this permit; design or construction deficiencies associated with the permitted work; or damage claims associated with any future modification, suspension, or revocation of this permit.

(5) Representatives from the Corps must be allowed to inspect the authorized activity at any time deemed necessary to ensure that it is being or has been accomplished in accordance with the terms and conditions of this permit.

(6) The time limit for completing the work authorized is 120 days from each permit determination.  If additional time will be needed to complete the authorized activity, a written request for a time extension must be submitted to the Corps of Engineers.

(7) That no attempt shall be made by the Permittee to prevent the full and free use by the public of all navigable waters at or adjacent to the activity authorized by this permit.

(8) That this permit shall authorize only the proposed work described within the permit instrument.

(9) That the Permittee is responsible for ensuring that the contractor and/or workers executing the activity(s) authorized by this permit have full knowledge of the terms and conditions of the authorization and that a copy of the permit instrument is at the project site throughout the period work is underway.

(10) That the Permittee agrees to make every reasonable effort to prosecute the construction or work authorized herein in a manner so as to minimize any adverse impact of the construction or work on fish, wildlife, and natural environmental values.

(11) That all construction debris will be disposed of on land in such a manner that it cannot enter a waterway or wetland.

(12) That the Permittee shall establish and carry out a program for immediate removal of debris during construction in order to prevent the accumulation of unsightly, deleterious and/or potentially polluted materials.

(13) That equipment for handling and conveying materials during construction shall be operated to prevent dumping or spilling the materials into wetlands or the waterway, except as approved herein.

(14) That steps will be taken to prevent materials spilled or stored on site from washing into the wetlands or waterway as a result of cleanup activities, natural runoff, or flooding, and that, during construction, any materials, which are accidentally spilled into these areas, will be retrieved.

(15) That care will be taken to prevent any petroleum products, chemicals, or other deleterious materials from entering the water.

(16) That use of machinery in the waterway will be kept to a minimum.

(17) That when the District Engineer has been notified that a dredging or filling activity is adversely affecting fish or wildlife resources or the harvest thereof and the District Engineer subsequently directs remedial measures, the Permittee will comply with such directions as may be received to suspend or modify the activity to the extent necessary to mitigate or eliminate the adverse effect as required.

(18) That the clearing of vegetation will be limited to that which is absolutely necessary for construction and operation of the project.

(19) That the Permittee agrees that it will prosecute the construction of work authorized herein in a manner so as to minimize any degradation of water quality.

(20) That all work in the waterway is performed in such a manner so as to minimize increases in suspended solids and turbidity that may degrade water quality and damage aquatic life outside the immediate area of operation.

(21) That owners of water supply intakes, or other activities that may be affected by suspended solids and turbidity increases caused by construction activity in the watercourse, shall be given sufficient notice to allow preparation for any changes in water quality.

(22) That for dredging of 200 cubic yards or greater, turbidity controls in the form of silt curtains or similar type cloth material shall be installed downstream from the activity authorized herein and shall remain in place and maintained until construction is complete.

(23) All erosion and sediment control practices shall be in place prior to any grading or filling operations and installation of proposed structures or utilities.  They shall remain in place and maintained until construction is completed and the area is stabilized.

(24) That the Permittee and the Permittee’s contractor, or any of the employees, subcontractors or other persons working in the performance of the contract, shall immediately cease work and report the discovery of subsurface historic or pre-historic artifacts to the Corps and State Historic Preservation Officer.  Work shall not resume until notified by the Corps.

(25) An activity which may affect historic properties listed, or eligible for listing, in the National Register of Historic Places, is not authorized by this RGP until the Corps has complied with the provisions of Title 33, CFR Part 325, Appendix C.

(26) That the Permittee and the Permittee’s contractor, or any of the employees, subcontractors or other persons working in the performance of the contract, shall report any endangered species at the project site. 

(27) That the Permittee shall notify the District Engineer at what time the activity authorized herein will be commenced, as far in advance of the time of commencement as the District Engineer may specify, and of any suspension of work, if for a period of more than one week, resumption of work and its completion.

(28) That the Corps shall be notified, in writing, of any  proposed changes in the project design.  No changes in design shall be undertaken without Corps authorization.

(29) That all dredged or excavated materials, with the exception of that authorized herein, shall be placed on an upland site above the ordinary high water line in a confined area, not classified as a wetland, to prevent the return of such materials to the waterway.

(30) That only clean riprap material shall be utilized in order to avoid the percolation of fines which would result in excessive local turbidity.

(31) That the fill material shall be free of fines, oil and grease, debris, wood, general refuse, plaster, and other pollutants, and shall contain no broken asphalt.

(32) All temporary fill shall be removed in their entirety and the area restored to its preconstruction contours.

(33) Upon notification from the Corps that work being performed does not comply with, or fall within the scope of, this permit, the responsible party will take immediate steps, as directed by the Corps, to bring the work into compliance with this authorization.
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